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THE EXTERNAL DIMENSION OF THE
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THE ENERGY ACQUIS AND ITS
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INTRODUCTION. The article examines the ex-
tent to which the Union’s internal market can be said
to have been externalised, given the extraterritorial
implications of the Union’s internal energy market
rules and regulations. In this respect, the article in-
vestigates the exercise and control of EU regulatory
power beyond EU borders by examining the cross-
border reach of the Union’s regulatory power beyond
its boundaries given its implications for Gazprom
and Russia’s interests on the European market.
MATERIALS AND METHODS. The article pur-
sues a doctrinal approach to the research method-
ology which includes the internal dimension of the
Union’s energy policy and the extent to which the
Union’s internal market regulation has been exter-
nalised and imposed on its external energy relations
with Russia - this includes a detailed analysis of:
(i) the Third Energy Package (TEP)s ownership un-
bundling rules; (ii) the Third Country Clause; and
(iii) the Union’s Competition law (given the recent
decision of the EU Competition investigation of
Gazpromss sales in Central and Eastern Europe).
RESEARCH RESULTS. A fundamental aspect of
the EU’s rule-based market approach, is the percep-
tion that a fully liberalised and competitive EU mar-
ket can facilitate energy security by way of enhancing
diversification of suppliers. As such, the TEPs own-
ership unbundling; the Third Country Clause; and
the EUs Competition law have become significant
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mechanisms in the Union’s toolbox of instruments to
further its rule- based approach and market-based
agenda for the purpose of ensuring European energy
security. The article illustrates the Union’s sectoral
application of the acquis beyond its borders in its
efforts to export its liberalization model and Euro-
peanise its energy corridors in pursuit of European
security of energy supply.

DISCUSSION AND CONCLUSIONS. The article
reveals a fascinating dimension to the Union’s role
as a global actor by analysing the Union’s normative
agenda which it pursues through the export of its ac-
quis and rule-based market approach which it impos-
es on third countries and its strategic energy partner,
Russia. In undertaking this analysis, the article shows
that the EUs efforts to reform Russia’s energy markets
through its liberalization movement and European
model, suggest an external dimension to its internal
market rules given the implications for Russia and
Gazprom.

KEYWORDS: EU-Russia energy relations, Gaz-
prom, EU energy policy, Internal Market, energy
acquis, energy regulation, gas market liberalisa-
tion, TED, ownership unbundling, third country
clause, third party access rules, EU competition
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PA3SBUTUE EAVNHOIO PblHKA 3A
NMPEOENAMU EC: PACITIPOCTPAHEHUE
ACQUIS B COEPE DHEPTETUKUN U EIO

NOCNEACTBUA ONA

BBEJEHME. B Hacmosuweil cmamve paccmampu-
saromcs npedenvl pazeumust eouHozo poiika éHe EC
C y4emom IKCMeppUumopuaivHo20 Xapakmepa npa-
BUJ U NOTIOHEHUL, Pe2yTUPYIOULUX eOUHDBLTE POIHOK.
B c6A3u ¢ smum 6 0aHHOLL pabome U3y4armcs oco-
6eHHOCMU UCNONIL30BAHUS Pe2YNIAMUBHBIX NOTHO-
mouuti EC 3a ezo npedenamu u KOHMPOS HA0 HUMU.
Hns amozo ananusupyemcs npucyu,as Smum nos-
HOMOYUAM MPAHCZPAHUUHOCITIb C YHEMOM UX 67IUA-
HUs Ha unmepecovl Poccuu u «lasnpoma» Ha espo-
NeticKom poiHKe.

MATEPUAIJIBI I METO/IBI. B cmamve ucnonv-
3Yemcst HAYUHO-UCCTIE008ANENbCKAS MEMO00N02US
npu Usy4eHuu paseumus dHepeemu4eckoll nosnu-
muxu 6 pamkax EC u npedenos npumeHneHus Hopm,
peeynupyrouiux edunviti poiHox éve EC, a makoe
BIUAIOUUX HA pa3eumue omHoweHuil ¢ Poccueii e
cpepe anepeemuxu. JIns 3mozo 0emanvHo aHAnU3U-
pyromcs npasuna Ipemvezo sHepzemuyecko20 na-
kema (T3II) o pazdeneruu npasa cobcmseeHHOCMU,
npasusio 0ocmyna mpemvux CMopoH, 3aKOHOO0d-
menvcmeo EC o 3augume KOHKYpeHUUl, 8 4acmHo-
cmu HedasHee peuierue Eeponeiickoil xomuccuu,
Kacarmouieecss KOHKYpPeHUuu npu ocyusecreseHuu
«Iasnpomom» npooas 6 Llenmpanvroit u Bocmou-
Hotl Egpone.
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NMAO «A3MPOM»

PE3YJIBTATBI MICCIIEOJOBAHMIA. IIpedcmas-
nsemcs, umo ocHosotli puinka EC evicmynarom nos-
HAA 7UbepanU3auus U KOHKYpPeHUUs, Noebluiar-
uwiue yposeHb IHepeemuueckoil 0e3onacHocmu
nymem yeenuueHus ousepcupukayuy sHepzemuye-
ckux nocmasujuxos. Takum obpaszom, pasdesneHue
npasa cobcmeeHHOCMU, 02080pKa 0 MPembux 20cy-
dapcmeax, 3akoHooamenvcmeo EC o saujume KoH-
KypeHyuu cmanu éaxHoimu mexanusmamu EC ons
NPOOBUNEHUS IIEMEHIN08 PHIHOUHOU IKOHOMUKU 6
uensix obecneueHusr epONeLicKoll IHepeemuUeckot
6esonacHocmu. Cmamovs ompacaem ompacrnesoe
npumerenue acquis 3a npedenamu EC 6 yensax nube-
panusauuu u esponeusauuu dHepeermu4ecKux Ko-
puoopos, 8 uacmHocmu paou obecneuerus beonac-
HOCMU NOCasok aHepeopecypcos 6 Eepony.

OBCYJKIEHUNE U BBIBOMIDI. Ilpu ananuse
HopmamueHoti 6asvl packpvieaemcs 3Haverue EC
KAk 27106a10H020 aKmMopa, KOmopoe Nposeizencs 6
pacnpocmpanenuy acquis, a MmMaxxie 3/eMeHN08
POIHOUHOU IKOHOMUKU KAK HA mpemvu 20cyoap-
cmea, max u Ha c60e20 CMpare2u4ecKo20 napmHe-
pa e cepe snepeemuxu — Poccuro. Ananus, ocy-
ULeCmeneHHbIll 8 PAMKAX HACMOAUEl cmamol,
nokasvieaem, ymo ycunus EC no pepopmuposa-
HUI0 SHepeemuecko2o poiika Poccuu nocpedcmsom
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e20 nubepanu3auuu U NpueedeHUs 6 coomeem-
cmeue ¢ eBponelickoli MO0envl0 1Npednonazarm
npumerenue 3a npedenamu EC npasun eournozo
PUIHKA, KOMOpble 6IUAIOM HA NOMUMUKY POCCUTi-
CKOLL cmopoHbL U «lasnpomar.

K/ITIOYEBBIE CJIOBA: omnowernus Poccuu u EC
8 cepe anepeemuxu, [TIAO «lasnpom», sHepeemu-
ueckas nonumuka EC, edunviii sHepeemuueckuii
PYIHOK, acquis 6 chepe sHepzemuKu, pecynuposarie
8 chepe sHepeemuKu, NUOEPANTUIAUUS 22306020
poirka, Tpemuii snepeemuueckuii naxem, pasoesne-

1. Introduction

his article will assess the internal dimension

of the EU’s energy policy, which is predomi-

nantly focused on promoting a fully liber-
alised gas market and the extent to which it has been
externalised with its implications for Gazprom fur-
ther analysed. The article will briefly explore the ways
in which the EU has endeavoured to implement this
liberalisation model by briefly considering the di-
rectives and energy liberalisation packages initiated
with a specific focus on the third liberalization pack-
age (in Section 2) which sets out the common legal
framework in the energy sector. Section 3 will focus
on the TEP’s ownership unbundling rules (which
require the separation of networks from production
and supply activities of vertically integrated energy
companies) and Section 4 will examine the Third
Country Clause (which requires that undertakings
from third countries which intend to acquire control
over an electricity or gas network, need to comply
with the same unbundling requirements as EU un-
dertakings). For the purpose of this analysis, the ar-
ticle will also consider to what extent the Union’s in-
ternal market can be said to have been externalised,
given the extraterritorial implications of the Union’s
internal measures. In undertaking this analysis, the
article will investigate the exercise and control of EU
regulatory power beyond EU borders by examin-
ing the cross-border reach of the Union’s regulatory
power beyond its boundaries and its implications for
Gazprom (Section 5). Russia’s interests on the Euro-
pean market (Section 6) and the conflicting views
of the unbundling regime (Section 7). Against this
backdrop, Section 8 will assess the increasingly im-
portant role that Competition law plays in the EU’s
energy market and to what extent the Union’s com-
petition rules have become a significant mechanism
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in its toolbox of instruments to further its rule-based
approach and market-based agenda and the subse-
quent effects on Gazprom given the EU Competition
investigation of Gazprom’ sales in Central and East-
ern Europe (Section 9). Finally, Section 10 will pro-
vide some concluding remarks reflecting on the Sec-
tions above whereby it will be shown that at the core
of the EU’s rule-based market approach, is the belief
that a fully liberalised and competitive EU market
can facilitate energy security by way of enhancing
diversification of suppliers; boosting infrastructure
investment; which will diminish the impact of any
supply disruptions and in turn build energy solidar-
ity at a Community level. In this respect the Union’s
efforts to fulfil its objectives in the energy sector by
way of a market-based approach heavily embedded
in regulation suggest that the Union has evolved into
a global normative energy actor. The Union’s sectoral
application of the acquis beyond its borders in its
endeavours to Europeanise its energy corridors and
ensure energy security, alludes to an external dimen-
sion of the EU's internal market whereby the Union’s
market mechanisms and liberal market-based ener-
gy regulation are being imposed on third countries
and its strategic energy partner.

2. The EU’s Liberalization Model and the Internal
Energy Market

The endeavours of the European Community
(EC) and its predecessor the European Economic
Community (EEC), to complete an “internal mar-
ket” as embodied in the 1986 Single European Act
(SEA), potentially represents the most ambitious
undertaking of multilateral cooperation since the in-
ception of the post-World War II international order
[Garrett 1992:533]. The economic objective of the
internal market entailed eliminating all import and
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export duties existing between Member States. This
included the removal of several non-tariff trade bar-
riers which were construed as politically intractable,
including border controls, procurement policies,
preferential national standards and subsidies [Gar-
rett 1992:533].

The European Common Market was established
as the backbone of European integration in the EEC
Treaty'. The creation of a “common market” and
thereby a single European economic area, is there-
fore a fundamental objective of the EEC Treaty which
came into force on 1 January 1958 (also known as the
“Treaty of Rome”). Article 2 of the Treaty of Rome
articulates that objective as the Community’s task of
(inter alia) establishing a common market and the
progressive approximation of the economic policies
of Member States so as to promote a harmonious de-
velopment of economic activities; a continuous and
balanced expansion; an increase in stability; an ac-
celerated raising of the standard of living throughout
the Community; and closer relations between the
States belonging to it”.

It is important to note that the terms of “common
market”, “single market” and “internal market” are
often used synonymously despite significant subtle-
ties and nuances in meaning. The “common market”
is a “stage in the multinational integration process,
which aims to remove all barriers to intra-Com-
munity trade with a view to the merger of national
markets into a single market giving rise to conditions
as close as possible to a genuine internal market™.
Significantly, the Treaty of Lisbon does not refer to
the “single market” or the “common market”. Instead,
it replaces “common market” with “internal market”
which according to Art. 26 of the TFEU comprises
“an area without internal frontiers in which the free
movement of goods, persons, services and capital
is ensured in accordance with the provisions of the
Treaties™.

Prior to Lisbon, energy remained an objective
under the Treaties with no specific legal basis with
Art. 95 of the Treaty Establishing the European
Community (TEC) and Art. 308 TEC often used to
as a source of reference. Article 95 TEC facilitated

measures which had the establishment and func-
tioning of the internal market as an objective and
Art. 308 TEC enabled additional legislative compe-
tence where action was deemed necessary to fulfil
the Community’s objective. These articles subse-
quently lead to a broader discussion on “the future
of Europe” which found its inception in the Laeken
Declaration in 2001. With regard to the frequent re-
course to these articles, the Laeken Declaration ad-
vocated striking a balance between enabling the EU
to address new challenges and develop new policy
areas on the one hand whilst addressing any ques-
tions of Union competence on the other. To address
these issues, the Convention on the Future of Europe
in 2002 suggested that energy receive its own specific
legal basis to facilitate the Union pursuing policy in
this field. However, whilst energy finds its legal basis
in Art. 194 TFEU, not all EU measures in energy are
confined to this specific Treaty provision, with inter-
nal market provisions most notably invoked in the
past.

Express competence in the energy sphere was
only conferred by Lisbon in December 2009, with all
prior legal developments undertaken in the energy
sphere without any explicit conferral of energy com-
petence. These developments were predominantly
facilitated by different legal bases where the Union
drew competence that enabled the adoption of le-
gal instruments, such as the internal market (Art.
114 TFEU), the environment (Art. 191 TFEU) and
competition (Art. 101 TFEU onwards). However,
while energy remains a shared competence it is im-
portant to note that the Union’s exclusive compe-
tence to establish the competition rules necessary for
the functioning of the internal market pursuant to
Art. 3(1)(b) TFEU inevitably means that this com-
petence extends into the internal energy market. The
Union has therefore obtained increased regulatory
oversight in undertaking its competition scrutiny
which has largely been shaped by the single market
objective. By implication, the Commission has be-
come a de facto regulator of regulators in its applica-
tion of competition law to oversee national regula-
tors when the latter are undertaking their duties. It
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' Khodakovskyy Y.The Legal Framework of EU-Russia Energy Relations: Master’s thesis. Universiteit Gent. 2014. P. 28. URL:
https://lib.ugent.be/fulltxt/RUG01/002/163/152/RUG01-002163152_2014_0001_AC.pdf (accessed date: 31.07.2018).

2 Section 2.1 of the Treaty of Rome dated March 25, 1957. URL: https://ec.europa.eu/romania/sites/romania/files/tratatul _
de_la_roma.pdf (accessed date: 31.07.2018).

3 As per the Court of Justice in case 15/81. See Judgment of the ECJ of 5 May 1982 Gaston Schul Douane Expediteur BV v.
Inspecteur der Invoerrechten. URL: http://curia.europa.eu/juris/showPdf.jsf;jsessionid=2CC4F2DA35F07C80A6ACAAEEE7EA
2EB4?text=&docid=91250&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=8823912 (accessed date:
31.07.2018).

4 Article 26 of the Treaty on the Functioning of the European Union. URL: https://eur-lex.europa.eu/legal-content/FR/TXT/
PDF/?uri=CELEX:12012E/TXT&from=EN (accessed date: 31.07.2018).
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follows that competence by implication extends into
the external aspects of energy policy.

With this in mind, it is important to note that
the Union’s energy policy has explicitly been placed
“in the context of the establishment and function-
ing of the internal market” and “with regard to the
need to preserve and improve the environment”
It’s objectives include: (i) to ensure the functioning
of the energy market; (ii) to ensure security of en-
ergy supply in the Union; (iii) to promote energy ef-
ficiency, energy saving and the development of new
and renewable forms of energy; and (iv) to promote
the interconnection of energy networks. It is posited
that Lisbon’s creation of a separate energy title within
which the Union’s energy policy draws its legal basis,
has bolstered the Union’s self-perception and self-
projection as an energy actor with the added value
of a European energy policy. Whilst Member States
were initially wary of the Europeanization of this
strategic policy area falling within the ambit of the
Union’s growing competence in the energy realm, it
facilitated increased external action on the part of
the Union which surpassed the effectiveness of the
activity undertaken at Member State level. As will
be shown here further, one of the novelties intro-
duced by Lisbon was greater coherence in EU ex-
ternal relations with the explicitly conferred shared
competence in the energy domain setting the legal
platform for the development of an external energy
policy. In this respect it is important to note, as has
been mentioned before, that whilst Art. 194 express-
ly confers competence in energy, there is no express
external competence conferred on the Union. Here,
the legislative packages adopted in the electricity
and gas sectors are important as any external ac-
tion will need to transpire from the internal rules
adopted by the Union. Notwithstanding, Member
states retain competence to decide their energy mix
which the Unions internal action cannot interfere
with.

3. The TEP and the Unbundling Regime

The TEP® represents the third bundle of legisla-
tion that was adopted with the aim of creating an

integrated European energy market. With the EU’s
heavy energy dependence on imports and its energy
demand expected to continue to rise; safe, secure,
sustainable and affordable energy had become key to
maintaining Europe’s continuing prosperity. Ensur-
ing a robust EU energy policy, has therefore become
a priority and an important factor at the fore of the
Union’s package of energy laws and regulations that
have been rolled out in an effort to create a truly pan-
European energy market. For many years, the com-
pletion of the internal market for electricity and gas
has been at the heart of the Union’s objectives® with
the third bundle of legislation bolstering this impe-
tus. Of the plethora of market liberalization mea-
sures that were introduced in the energy packages,
two of the measures were specifically aimed at the
anticompetitive behavior of the vertically integrated
energy incumbents. These included the Third Party
Access Regulation (TPA) and “Unbundling”

The key provisions of the TEP include: (i) the ef-
fective unbundling of energy generation and supply
from transmission network ownership and opera-
tion; (ii) bolstering the powers and duties of national
energy regulators; (iii) establishing an EU energy
agency; and (iv) the introduction of separate certifi-
cation procedures for transmission system operators
(TSOs) controlled by non-EU legal entities [Stanic
2011:1]. The provisions are significant in their con-
tribution towards creating an integrated energy mar-
ket, however, this thesis will focus on the unbundling
regime and ownership unbundling.

Besides the novelties noted above, the TEP is best
known for its unbundling rules, albeit controversial.
The unbundling rules aim to prevent companies that
are involved in both the transmission of energy and
production or supply of energy from using their po-
sition as a TSO to prevent competitors from using the
transmission network [Stanic 2011:2]. The Commis-
sion found that the legal and functional unbundling
of energy supply and production from transmission
networks under the Second Energy Liberalization
Package did not suffice for the purpose of ensuring
a fully functional liberalized energy market’. Own-
ership unbundling was therefore included by the
Commission as the fundamental foundation of the

> TheTEP is a legislative package for an internal gas and electricity market in the European Union. Its purpose is to further
open up the gas and electricity markets in the European Union. The package was proposed by the European Commission
in September 2007, and adopted by the European Parliament and the Council of the European Union in July 20009.

¢ European Council. Conclusions on Energy European Council dated February 4, 2011. URL: https://www.consilium.
europa.eu/uedocs/cms_data/docs/pressdata/en/trans/119253.pdf (accessed date: 31.07.2018).

7 EU Commission. The Sector Inquiry pursuant to Article 17 of Regulation (EC) 1/2003 in to the European gas and electricity
sectors dated January 10, 2007. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52006DC0851 (accessed

date: 31.07.2018).
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TEP. Ownership unbundling entailed the separation
of energy generation and supply from transmission
network ownership and operation which was con-
sidered controversial amongst vertically integrated
energy companies [Stanic 2011:2]. Significantly, the
Commissions TEP?, which was adopted on 13 July
2009, introduced a choice of three unbundling op-
tions at the discretion of Member States. Although
the options were presented as equal alternatives, they
differ substantially in substance in terms of their im-
plications for vertically integrated undertakings’.

The third option is the so called “ownership un-
bundling” which is the most controversial option on
account of its implications for energy incumbents.
Full ownership unbundling requires vertically inte-
grated energy companies to dispose of their gas net-
works and electricity grids. Under the third model,
supply and production companies are forbidden a
majority share in a TSO or from exercising rights
such as voting or board member appointment [Stan-
ic 2001:2].

Article 9 of the Gas Directive prescribes owner-
ship unbundling in the following manner:

1. Member States shall ensure that ... :

(a) each undertaking which owns a transmis-
sion system acts as a transmission system operator;

(b) the same person or persons are entitled nei-
ther:

(i) directly or indirectly to exercise control over
an undertaking performing any of the functions of
production or supply, and directly or indirectly to ex-
ercise control or exercise any right over a transmis-
sion system operator or over a transmission system;
nor

(ii) directly or indirectly to exercise control over
a transmission system operator or over a transmis-
sion system, and directly or indirectly to exercise
control or exercise any right over an undertaking
performing any of the functions of production or
supply;

(c) the same person or persons are not entitled
to appoint members of the supervisory board, the

administrative board or bodies legally representing
the undertaking, of a transmission system operator
or a transmission system, and directly or indirectly
to exercise control or exercise any right over an un-
dertaking performing any of the functions of pro-
duction or supply; and

(d) the same person is not entitled to be a mem-
ber of the supervisory board, the administrative
board or bodies legally representing the undertak-
ing, of both an undertaking performing any of the
functions ofproduction or supply and a transmission
system operator or a transmission system.

2. The rights referred to in points (b) and (c) of
paragraph 1 shall include, in particular:

(a) the power to exercise voting rights;

(b) the power to appoint members of the super-
visory board, the administrative board or bodies le-
gally representing the undertaking; or

(c) the holding of a majority share.

Simply put, the process requires vertically inte-
grated companies to transfer ownership of the trans-
mission system to a separate legal entity that also acts
as the TSO [Van Hoorn 2009:52]. The rationale being
that ownership unbundling would ensure complete
independence of the transmission arm of the incum-
bent and thereby remove any potential anti-compet-
itive conduct [Van Hoorn 2009:52]. Unbundling is a
market liberalisation tool and refers to the process of
separation of energy supply and generation from the
operation of transmission networks. This is seen as
an appropriate mechanism to remove the conflict of
interest that may arise if a single company operates a
transmission network and generates or sells energy
at the same time. This would in turn facilitate free
competition amongst energy suppliers which is why
the third model is strongly advocated by the Com-
mission. Nevertheless, it would appear that most
Member States have opted not to prescribe to this
model. Despite the Commission’s initial proposals'’,
the new regime does not include mandatory owner-
ship unbundling with a choice of the three alterna-
tive models available at Member State discretion.

Moscow Journal of International Law « 4 . 2018

& The TEP consists of (i) a directive concerning the common rules for the internal market in electricity (2009/72/EC) (the
Electricity Directive); (ii) a directive concerning the common rules for the internal market in gas (2009/73/EC) (the Gas
Directive); (i) a regulation on the conditions for access to the natural gas transmission networks ((EC) No. 715/2009);
(iv) a regulation on the conditions for access to the network for cross-border exchange of electricity ((EC) No. 714/2009);
and (v) a regulation establishing the Agency for the Cooperation of Energy Regulators ((EC) No. 713/2009).

° Avertically integrated undertaking is defined in Art. 2(19) of the Gas Directive as a “natural gas undertaking or a group of
natural gas undertakings where the same person or the same persons are entitled, directly or indirectly, to exercise control,
and where the undertaking or group of undertakings perform at least one of the functions of transmission, distribution,
LNG or storage, and at least one of the functions of production or supply of natural gas”. A similar definition can be found
in the Electricity Directive.

1 SeeProposal fora Directive of the European Parliamentand of the Council amending Directive 2003/54/EC of the European
Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in electricity. URL: https://
eur-lex.europa.eu/resource.html?uri=cellar:caeb5f68-61fd-4ea8-b3b5-00e692b1013c.0004.02/DOC_1&format=PDF
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It goes without saying that unbundling is a fun-
damental tool in the Union’s liberalization move-
ment generally and the EU energy market specifi-
cally. With liberalization as its core objective, it is not
surprising that the ownership unbundling model is
often met with much resistance from third countries,
given its impact on their interests in the European
market. Through the three separate waves of liber-
alization and the regulation that was rolled out sub-
sequent thereto, the current unbundling regime was
adopted. As the EU embarked on its third wave of
energy reforms, political observers cautioned that
the Commission administer the gas sector with care
to avoid raising any alarm bells with third country
suppliers. In this respect it is important to note that
Europe’s main gas supplies come from Russia, Nor-
way, Algeria, Nigeria, Libya, Qatar, Egypt, amongst
others!!. However, the main concerns were that the
TEP and its schemes would raise potential issues
with Russia, Europe’s largest gas supplier, whereby
some Member States were totally dependent on Rus-
sian gas for their national consumption.

4. Ownership Unbundling and the Third
Country Clause

As articulated above, ownership unbundling re-
quires that vertically integrated energy incumbents
forego their transmission activities. Notwithstand-
ing, and contrary to what the name suggests, owner-
ship of the transmission assets is still allowed, albeit
only to a certain degree. Rather than abandon own-
ership, the ownership unbundling model merely re-
quires that undertakings separate ownership so as to
ensure full independence of the transmission chain
and thereby eliminate any discrimination between
competing suppliers.

The Commission has persistently pursued this
separation in the context of the third legislative pack-
age to avoid any conflict of interest. This was consid-
ered necessary given that vertically integrated com-
panies often engage in potentially anti-competitive
conduct which can adversely affect EU market lib-
eralization efforts [Van Hoorn, Ramsees 2014:450].
The Commission’s rationale for its pursuit of liber-
alization is that it increases the efficiency of the en-

ergy sector and the competitiveness of the European
economy as a whole. As such, the liberalization of
energy markets in Europe was predominantly for
the purpose of enabling consumers to freely select
their gas suppliers based on competitive deals from
a plethora of suppliers within a competitive market-
place [Cottier, Matteotti-Berkutova, Nartova 2010:1].

It follows that the TEP’s separation requirement
is applicable to any company active within the Euro-
pean market and is imposed by the relevant unbun-
dling models under the Gas Directive'?. Significantly
Art. 11 of the Gas Directive, the so-called “Third
Country Clause’, applies to third country operators
on the continent which by implication places them
under a specific regime. The Third Country Regime
is largely an effort on the part of EU legislators to
eliminate any threat posed to the Unions security
of energy supply through the control of a transmis-
sion system or transmission system operator by third
countries [Cottier, Matteotti-Berkutova, Nartova
2010:3]. Recital 22 of the Directive brings this con-
cern to the fore which is elaborated as follows: “The
security of energy supply is an essential element of
public security and is therefore inherently connected
to the efficient functioning of the internal market in
gas and the integration of the isolated gas markets
of Member States. Gas can reach the citizens of the
Union only through the network. Functioning open
gas markets and, in particular, the networks and
other assets associated with gas supply are essential
for public security, for the competitiveness of the
economy and for the well-being of the citizens of the
Union. Persons from third countries should therefore
only be allowed to control a transmission system or
a transmission system operator if they comply with
the requirements of effective separation that apply
inside the Community... The security of supply of en-
ergy to the Community requires, in particular, an as-
sessment of the independence of network operation,
the level of the Community’s and individual Mem-
ber States” dependence on energy supply from third
countries, and the treatment of both domestic and
foreign trade and investment in energy in a particu-
lar third country. Security of supply should therefore
be assessed in the light of the factual circumstances
of each case as well as the rights and obligations aris-

(accessed date: 28.07.2018); Proposal for a Directive of the European Parliament and of the Council amending Directive
2003/55/EC of the European Parliament and of the Council amending Directive 2003/55/EC of the European Parliament
and of the Council of 26 June 2003 concerning common rules for the internal market in natural gas. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52008AP0347&from=EN (accessed date: 28.07.2018).

" See Assessment Report of Directive 2004/67/EC on Security of Gas Supply. P. 63. URL: https://www.cep.eu/Analysen_
KOM/KOM_2009_363_Sicherheit_der_Erdgasversorgung/SEC_2009-978.pdf (accessed date: 23.07.2018).

2 In particular, Art. 9 (which relates to Ownership Unbundling); Art. 14 and 15 (which relates to ISO) and Art. 17 to 23

(which relates to ITO).
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ing under international law, in particular the interna-
tional agreements between the Community and the
third country concerned'?”.

Therefore, the third energy liberalization package
puts forward provisions which prevent transmissions
systems or transmission system operators from being
controlled by companies of non-EU member states
until they satisfy certain requirements. Article 11 es-
tablishes the certification requirements for a trans-
mission system operator from third countries, which
is largely aimed at regulating the open gas markets
and ensuring security of supply [Cottier, Matteotti-
Berkutova, Nartova 2010:4]. Article 11 thereby ad-
dresses any concerns that ownership unbundling
would facilitate the acquisition of strategic Union
energy transmission assets by foreign entities'. As
a consequence, national regulators now have the
right to refuse certification of a transmission system
operator under the control of a company by a third
country state if the said foreign entity fails to comply
with the requirements of Art. 11.

Article 11 of the Gas Directive deals with certifi-
cation in relation to third countries, which states as
follows:

1.  Where certification is requested by a trans-
mission system owner or a transmission system op-
erator which is controlled by a person or persons
from a third country or third countries, the regula-
tory authority shall notify the Commission. The reg-
ulatory authority shall also notify to the Commission
without delay any circumstances that would result in
a person or persons from a third country or third
countries acquiring control of a transmission system
or a transmission system operator.

2. The transmission system operator shall no-
tify to the regulatory authority any circumstances that
would result in a person or persons from a third coun-
try or third countries acquiring control of the trans-
mission system or the transmission system operator.

3. The regulatory authority shall adopt a draft
decision on the certification of a transmission sys-
tem operator within four months from the date of
notification by the transmission system operator. It
shall refuse the certification if it has not been dem-
onstrated.

(a) that the entity concerned complies with the
requirements of Art. 9; and

(b) to the regulatory authority or to another
competent authority designated by the Member State
that granting certification will not put at risk the se-
curity of energy supply of the Member State and the
Community. In considering that question the regula-
tory authority or other competent authority so desig-
nated shall take into account:

(i)  the rights and obligations of the Communi-
ty with respect to that third country arising under in-
ternational law, including any agreement concluded
with one or more third countries to which the Com-
munity is a party and which addresses the issues of
security of energy supply;

(ii) the rights and obligations of the Member
State with respect to that third country arising under
agreements concluded with it, insofar as they are in
compliance with Community law; and

(iii) other specific facts and circumstances of the
case and the third country concerned.

Article 11(3) forms the core segment of the Third
Country Clause which sets out the conditions by
which certification can be refused. By implication, it
sets out the condition by which a third country un-
dertaking needs to comply. Compliance with these
conditions and the burden of proof thereof, is under-
taken by the applicant in question'. The remainder
of the Article addresses the certification procedure
for which the national regulatory authority is re-
sponsible while the Commission acts as an advisory
body [Johnston, Block 2012:61-62].

Article 11(3)(a) states that certification can be
refused where the entity has not complied with
Art. 9. This inadvertently extends the unbundling
regime to third country undertakings which means
that transmission system owners and operators from
third countries are obliged to comply with the same
unbundling requirements as EU undertakings. Here
it is important to note that the provision is specifi-
cally addressed to third country undertakings and
not their respective governments, which means that
the unbundling obligation is restricted to the opera-
tions of the said undertakings within the European
market. The Third Country Clause therefore does

13 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
' Europa press release: Energising Europe: A real market with secure supply. September 19, 2007. URL: europa.eu/rapid/

press-release_IP-07-1361_en.pdf (accessed date: 30.07.2018).

> Commission staff working paper of 22 January 2010: Interpretative note on Directive 2009/72/EC concerning common
rules for the internal market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural gas. The unbundling regime. P. 23. URL: https://ec.europa.eu/energy/sites/ener/files/documents/2010_01_21_the_

unbundling_regime.pdf (accessed date: 30.07.2018).
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not propose any reciprocity and as such, any refer-
ence to a “reciprocity clause” in relation to the Third
Country Clause is erroneous given the adopted ver-
sion which has deviated from that initially proposed
[Cottier, Matteotti-Berkutova, Nartova 2010:5-6].

Article 11(3)(b) states certification can be refused
where the Member State and/or Community’s secu-
rity of energy supply is put at risk, for which addi-
tional criteria is provided to facilitate the regulatory
authority in undertaking its assessment and reaching
its decision. Whilst the criteria are not cumulative,
the Commission alludes to a preference where there
are agreements in place, either pursuant to interna-
tional law under the first criterion or EU law under
the second criterion'®. The third criterion relates to
circumstances where there is no agreement in place
by which “other specific facts and circumstances”
will apply on a case-by-case basis [Goldberg, Bjorn-
bye 2012:19].

Significantly, as evidenced above, Art. 11 requires
that undertakings from third countries which intend
to acquire control over an electricity or gas network,
need to comply with the same unbundling require-
ments as EU undertakings. Failure to do so will entail
refusal of the necessary certification which will effect
energy incumbents with an active presence within
the European market. The TEP requires “effective
unbundling” which means energy companies have a
legal obligation to unbundle the ownership and op-
eration of its gas pipelines on EU territory and allow
third party access to its pipelines. It therefore comes
as no surprise that the TEP is a highly contentious
issue for such entities given the implications for their
interests in the European market, which will be elab-
orated on further in the article specifically in relation
to Russia and Gazprom, the entity allegedly targeted
by the said TEP’s Third Country Clause.

5. The External Dimension of the Internal Market:
The Third Country Clause and Gazprom

Significantly, Art. 11 requires that undertakings
from third countries which intend to acquire con-
trol over an electricity or gas network, need to com-
ply with the same unbundling requirements as EU
undertakings. Failure to do so will entail refusal of
the necessary certification which will have severe
ramifications on energy incumbents, in particular
Russia’s energy giant Gazprom, which has an active

6 Khodakovskyy Y. Op. cit. P. 38.

presence within the European market [Van Elsuwege
2012:13]. The TEP requires “effective unbundling”
which means Gazprom has a legal obligation to un-
bundle the ownership and operation of its gas pipe-
lines on EU territory and allow third party access to
its pipelines. It therefore comes as no surprise that
the TEP is a highly contentious issue for Russia, giv-
en its implications for Russian interests in the Euro-
pean market. In particular, the Third Country Clause
which is perceived by Russia as the Commission’s at-
tempt to specifically target Gazprom, Russia’s largest
vertically integrated state-owned energy incumbent.
It follows that the TEP’s ownership unbundling and
Third Country Clause has been famously dubbed the
‘Gazprom Clause’ after the entity allegedly targeted
by the Commission’s unbundling rules as an attempt
to curb its strategic purchasing of EU liberalized as-
sets [Van Vooren, Wessel 2014:451].

Gazprom is a textbook example of a vertically in-
tegrated energy undertaking which is indisputably
acknowledged as the largest in the world [Grigoryev
2007:132]. Gazprom is Russias largest oil and gas
company. Although the company was initially Gov-
ernment owned, it was later converted into a joint-
stock company in 1993. The Russian Government
held 40% of the shares which was later increased to
51% in 2003. With the state as the majority owner,
Gazprom operates much like a quasi-governmental
agency given the significant control the Russian Gov-
ernment exercises [Juravlev 2011:5]. Russia’s natural
gas production and distribution is run by Gazprom
for which the revenues from the company are a sub-
stantial contribution to the Russian state budget
[Yergin 2011:335]. By way of example, Gazprom is
among Russia’s largest taxpayers with approximately
RUB 2 trillion contributed to the budget in taxes and
customs duties every year". Gazprom’ core activities
in the gas market include production, exploration,
transportation, storage, processing and marketing.
In addition thereto, the energy giant is a major opera-
tor of pipelines with its infrastructure deeply imbed-
ded within the European market. The fact that Gaz-
prom has a monopoly on the export of Russian gas to
Europe to which it is bound by its pipeline net-
work and the fact that it is the only entity that man-
ages the transmission pipelines, serves to valida
that Gazprom has established a significant pres-
ence within the European market [Grigoryev
2007:132].

7 Kruglov A. Gazprom'’s Financial and Economic Policy. — Press Conference Gazprom'’s Financial and Economic Policy. June 29,
2016. URL: http://www.gazprom.com/f/posts/87/380788/transcript-press-conference-2016-06-29-en.pdf (accessed date:

18.07.2018).
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Gazprom’s monopoly and global ambitions to be-
come a world leading energy company*® set the agen-
da and pace at which the Company undertook its ac-
tivities in the energy sphere [Godzimirski 2009:178].
Gazprom’s prominent position within the European
market, raised some concerns within the Union, in
particular the Commission, as it suggested a strategic
relevance that energy resources hold where resource
nationalism has an important part to play in develop-
ing Russia’s energy industry [Bilgin 2011:120]. This
appears to be inconsistent with the Union’s outlook
of energy which is driven by an economic-based view
which is less focused on strategic relevance [Umbach
2010:1229-1240]. In this respect, Gazprom’s mo-
nopoly plays a key role and is often perceived to be a
lever of the state given its ties to the Russian Govern-
ment and the directions it takes from President Pu-
tin [Pirani Stern, Yafimava 2009:31]. There therefore
appear to be conflicting interests and objectives —
the EU wants Russia to reform its energy markets
and partake in the liberalisation movement, whereas
Russia is reluctant to do so as this would ultimately
end Gazprom’s monopoly and thereby eliminate any
leverage that the Russian Government would be able
to use as a policy tool to pursue its political agenda
[Aalto, Westphal 2008:13].

It is no secret that Gazprom is of significant eco-
nomic and strategic political importance which has
made full liberalisation of the Russian gas sector un-
likely. The Union has therefore increasingly become
wary of the incongruousness of the Union’s liber-
alisation paradigm and Russia’s resource national-
ism [Bilgin 2011:121]. The Union is dependent on
Russian energy imports and therefore endeavours
to ensure security of supply, whereas Gazprom is
dependent on exports for which it wants to ensure
security of demand. In its efforts to improve its global
presence, Gazprom has tried to move in the down-
stream sector in Europe [Stern 2006:17]. Gazprom’s
downstream diversification has entailed Gazprom
moving into EU Member States to reap the benefits
of the liberalisation and privatisation of the markets.
This has resulted in opposition from EU Member
States who have objected to Gazprom’s increasing
presence and power in the European energy market
[Finon, Locatelli 2008:434-435]. In an effort to curb
Gazprom’s growing dominance within the European
market, the Gazprom clause emerged which subjects

companies from third countries to the same unbun-
dling rules as EU entities.

The Union had become increasingly cautious of
Russia’s manoeuvres in the energy sphere and the se-
curity of its energy supply ever since the gas crises
in 2006 and 2009 when gas supplies were temporar-
ily halted which strongly affected Western European
consumers. Furthermore, the Union’s caution has
been further exacerbated by the fact that its efforts
to institutionalise EU-Russia energy relations within
a legally binding framework has been unsuccessful
with Russia constantly refuting any form of binding
agreements, the Energy Charter Treaty being a case
in point. After several failed attempts to formalise
any bilateral energy cooperation agreements with
Russia, the Commission undertook efforts to instil
strict rules for third countries operating within the
European energy market whereby its energy rela-
tions could be regulated.

The Gazprom clause imposes a restriction on
third country incumbents, namely that they cannot
control transmission systems or transmission sys-
tem operators unless (i) an agreement exists between
the Union and the said third country within which
the incumbent is based; and (ii) the incumbent can
demonstrate that it is not influenced by a third coun-
try or an operator active in the production or supply
of gas or electricity. The clause was included in the
text of the Commission’s third energy liberalization
package as a response to concerns that ownership
unbundling would inadvertently lead to the indis-
criminate acquisition of EU energy assets by third
countries. The rationale that was provided at the time
by the then Commission President, Jose Manuel Bar-
roso, was (inter alia) to protect the openness of the
European market and the expected benefits that the
unbundling regulation would bring by implement-
ing strict conditions on the ownership of assets and
making sure all non-EU companies play by the same
rules”. Therefore, under the clause, any third coun-
try incumbents are required to unequivocally comply
with the same unbundling rules as EU companies.

From an external perspective, the application of
unbundling rules to non-EU energy companies ac-
tive within the European market is politically sen-
sitive. Particularly in the gas sector where many
Member States are heavily dependent on Russian
gas imports. The Commission’s law-based approach

8 See Gazprom. Annual Report 2011. Moscow. 2012. 188 p. URL: http://www.gazprom.com/f/posts/51/402390/annual-

report-2011-eng.pdf (accessed date: 18.07.2018).

' European Commission, press release: Energising Europe: A Real Market with Secure Supply. September 19, 2007. URL:
http://europa.eu/rapid/press-release_IP-07-1361_en.htm?locale=en (accessed date: 22.07.2018).
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to energy policy which endeavours to implement
market principles as the foundation for international
energy trade therefore appears to be at odds with
Russia’s approach to energy policy which is largely
driven by a divide-and-rule strategy. With this in
mind, the fact that non-EU companies are required
to ensure effective unbundling of transmission from
supply and production activities means that the third
legislative package has acquired an external dimen-
sion. By implication, third countries are required to
unbundle and thereby comply with the same rules
otherwise applicable to their European counterparts.

According to the Commission, the extension of
the TEP’s unbundling rules to non-EU entities, was
intended to prevent any discrimination between
non-EU and EU undertakings®. More specifically,
the Commission’s restriction that non-EU individu-
als and third countries do not acquire control over
an EU transmission system or operator unless per-
mitted by an agreement between the EU and said
third country, was aimed at guaranteeing that non-
EU undertakings respect the same rules applicable
to EU based companies. It is often the case that grid
infrastructure will be controlled by a company in
third country state and gas equally traded by a non-
national operator. However, given European gas sup-
plies largely depend on imports, particularly from
Russia, the relationship between the Union and such
third countries and the grids and gas supplies con-
trolled by these non-EU states, is of crucial impor-
tance for the Union’s energy security [Cottier, Mat-
teotti-Berkutova, Nartova 2010:1].

6. The Gazprom Clause and Reciprocity

Reciprocity is a political instrument used to mod-
erate market opening in strategic sectors of the econ-
omy. Reciprocity essentially makes the granting of
particular rights contingent on the receipt of similar
or comparable rights. It was first applied between EU
member states, whereby one state granted access to
its markets to another state provided that it equally

opened its own market. The reciprocity principle is
one of the major instruments used in exporting the
EU acquis communautaires [Belyi 2009:117]. The
Community acquis is the body of common rights
and obligations which bind all the Member States to-
gether within the Union including inter alia the leg-
islation adopted in application of the treaties and the
case law of the Court of Justice?'; and measures relat-
ing to the common foreign and security policy. The
principle of reciprocity therefore protects markets
against states that have not liberalised their energy
sectors to the same degree [Belyi 2009:117]. It was
intended to protect European markets against “free
riders” who had opted not to liberalised their mar-
kets to a similar extent [Cottier, Matteotti-Berkutova,
Nartova 2010:6]. In that respect, reciprocity can be
seen as is a political tool to facilitate market opening
[Cottier, Oesch 2005:367]%.

The TEP’s so-called “Gazprom Clause” is only
one of the requirements imposed on third country
service providers. Article 11 sets out two main cri-
teria of certification which include: (i) unbundling
of transmission systems and transmission system
operators; and (ii) the security of supply risk assess-
ment. Through Art. 11(a), the TEP appears to extend
the principle of reciprocity to third countries which
(as already mentioned) requires a foreign operator
to comply with the same unbundling requirements
as EU operators under Art. 9. However, as stipulat-
ed above, the provision is addressed to the foreign
entity rather than its Government and as such, the
undertaking that Member States establish a regime
compatible with ownership unbundling, does not ap-
ply to non-EU states [Cottier, Matteotti-Berkutova,
Nartova 2010:6]. The provision is therefore incon-
gruous with the usual obligations of reciprocity that
exist in other regulatory areas, such as the reciprocity
requirements found among Member States in rela-
tion to access to electricity within the EU [Cottier,
Matteotti-Berkutova, Nartova 2010:16]. Here the
Union has refrained from formally imposing the full
reciprocity unbundling requirements to third coun-

2 European Commission: Inquiry pursuant to Article 17 of Regulation (EC) No. 1/2003 into the European gas and electricity
sectors (Final Report). 2007. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0851:FIN:EN:PDF
(accessed date: 22.07.2018). See also Lowe P, Pucinskaite I., Webster W., Lindberg P. Effective Unbundling of Energy
Transmission Networks: Lessons from the Energy Sector Inquiry. 2007. URL: http://ec.europa.eu/competition/publications/
cpn/2007_1_23.pdf (accessed date: 22.07.2018).

21 Europa - Summaries of EU Legislation. — Glossary. URL: http://europa.eu/legislation_summaries/glossary/community_
acquis_en.htm (accessed date: 22.07.2018).

22 By way of example, foreign banks were allowed to operate subsidiaries to the extent only that domestic banks were able
to obtain licenses in the partner country. In this respect, see the 1934 Swiss Banking Act which states that permission to
operate a foreign bank is made dependent upon the grant of reciprocal rights, subject to international obligations to the
contrary (“...von der Gewdhrleistung des Gegenrechts durch die Staaten, in denen die Ausldnder mit qualifizierten Beteiligungen
ihren Wohnsitz oder Sitz haben, sofern keine anderslautenden internationalen Verpflichtungen entgegenstehen...”).
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tries. Instead the conditions merely affect operations
within the EU. As such, the regime is often mistak-
enly called a “reciprocity clause” as it simply requires
that non-EU companies comply with domestic un-
bundling rules applicable to EU countries. There-
fore, in order for a foreign entity to operate within
the EU, it needs to discard its monopolistic compo-
sition and structurally separate its grid and trading
operations [Cottier et al 2010:6]. While the unbun-
dling of foreign controlled companies within the EU
can be monitored on the basis of competition rules,
it is unclear how such unbundling will be enforced
or exercised independent of mutual cooperation in
matters of competition control [Cottier, Matteotti-
Berkutova, Nartova 2010:7].

The second certification requirement for non-EU
entities entails entry into the European market with-
out hindering security of supply of the Member State
involved or the Union as a whole”. There is a wide
range of considerations that the Member State and
Commission can take into account in undertaking
their assessment to allow the non-EU entity within
their territory. Inevitably the concerned Member
State will provide certification once it has been ascer-
tained that the third country company does not pose
a threat to its security of supply or that of the Union.

In undertaking its assessment, rights and obliga-
tions under international agreements will be taken
into account. This enables the EU to make certifi-
cation conditional upon secure supplies and transit
rights. It also provides the EU with leverage to secure
energy supplies in exchange for operational right of
grids within the EU. These open-ended conditions
which the EU may impose on third country incum-
bents extend beyond the commitments of Member
States, which has raised objections from major sup-
ply partners, in particular the Russian Federation.

7. The TEP and Russia’s Interests in
the European Market

Whilst the third country clause was initially pro-
posed by the Commission as an incentive for Mem-
ber States to implement the proposed unbundling re-
gime, there were concerns that Gazprom would buy
European networks on sale while the said European

undertakings were unbundling their activities [Eik-
land 2011:29]. Article 11(3)(a) of the Gas Directive
remedies this concern as it requires that non-EU un-
dertakings abide by the same unbundling rules [Van
Hoorn 2009:58]. This would in turn ensure that Gaz-
prom would not be able to discriminate against other
energy suppliers by preventing access to its pipelines
[Juraslev 2011:11-12]. In so doing, Art. 11(3)(a)
would help irradicate potential anti-competitive be-
haviour by dismantling Gazprom as a vertically in-
tegrated company and thereby ensuring a level-play-
ing field amongst all market participants [Haghighi
2009:178]. Therefore Art. 11(3)(a) curbs the possi-
bility of Gazprom acquiring strategically important
European assets which would give it a competitive
advantage and threaten the Union's energy security
[Borisocheva 2007:12]. The same security consider-
ations were taken into account with the conditions
under Art. 11(3)(b) which provide an additional layer
of insurance in securing the Union security of energy
in accordance with Recital 22 of the Gas Directive
giving credence to this endeavour?’. Non-EU under-
takings therefore have an obligation to prove that
their operations within the European market would
not jeopardise the Unions security of supply [Cottier,
Matteotti-Berkutova, Nartova 2010:3-4]. The condi-
tions imposed under Art. 11 thereby aim to ensure
fundamental Union’s interests, namely the enhance-
ment of competition within its energy market and
security of supply [Talus 2012:20].

The Commission has been strongly advocating
that the TEP and its new unbundling regime will
facilitate an open competitive energy market which
will in turn facilitate new business opportunities for
Russian companies [Goldberg, Bjornbye 2012:20].
Russia however does not agree for which it views the
third country regime as untoward [Yastrzhembsky
2008:35]. Russia has subsequently expressed its dis-
satisfaction towards the unbundling requirements
which it has proclaimed amounts to a “robbery” of
Russian property”.This would inevitably be the case
in a situation where Russia was forced to sell its assets
in its efforts to unbundle which would result in asset
value losses. Notwithstanding, even where Gazprom
would not need to unbundle its ownership and there-
by retain its transmission assets, the TEP would still

3 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
24 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
% Bryanski G. Russia may contest EU Energy rules in WTO. — Reuters. November 16, 2011. URL: https://www.reuters.com/
article/russia-wto-energy/russia-may-contest-eu-energy-rules-in-wto-source-idUSL5E7MF3ZE20111116 (accessed date:

31.07.2018).
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restrict Gazprom from managing the said assets. As
such, Gazprom’s investments in its pipelines would
be devalued which would impact its activities in the
European market®. These concerns seem justified
where a Member State opts to apply ownership un-
bundling or the ISO model to a transmission system
operated by a Gazprom subsidiary. The same holds
true where an ITO model has been applied and Gaz-
prom is (irrespective thereof) prohibited from con-
trolling its pipelines due to the additional security of
supply condition under Art. 11 of the Gas Directive.

Apart from the direct financial losses incurred
from the obligatory divestment and subsequent loss
of control over its transmission network, there are
additional implications for Gazprom which may
pose a threat to its operations. In particular in rela-
tion to Gazprom’s long-term supply contracts under
which Gazprom supplies gas to its European con-
sumers”. Pursuant to the new unbundling regime
and TPA rules, Gazprom would risk losing control
over its pipelines and thereby the necessary capac-
ity to deliver on its supply commitments [Juravlev
2011:18-19]. With a loss of control over its exist-
ing transmission network, Gazprom may not be in a
position to ensure sufficient transportation capacity
which could lead to supply disruptions and there-
fore financial and reputational damage [Yafimaya
2013:29-36]. Therefore, with the Commission's un-
bundling and TPA rules potentially hindering supply
and the Union’s energy security, Gazprom has argued
that the probable repercussions outweigh any likely
advantages of an increasingly competitive market
[Juravlev 2011:21-22].

Russia has subsequently disputed any favourable
investment opportunities that my result from the
Union’s regulation which appears to be discrimina-
tory towards Russia®. The Russian Government’s
stance is clear — that it needs to maintain control
over its mass distribution system in order to ensure
reliable and consistent deliveries to its largest energy

consumer base [Juravlev 2011:24]. This appears to be
inconsistent with the Union’s unbundling regime and
its ultimate goal of alleviating Russia’s stronghold in
the European energy market®. Russia has subse-
quently argued for exemptions from the unbundling
regime and concessions for Gazprom as the EU’s
largest energy supplier, the grievances of which were
not taken into account in the prevailing regulation.
It would therefore appear that where the Commis-
sion seeks to detach itself from Russia’s energy grip,
the more Russia seeks to enhance its control in order
to secure its interests. Whilst Member States are re-
luctant to apply the discriminatory third country re-
gime on Gazprom subsidiaries, Gazprom inevitably
tries to avoid application through legal proceedings
or lobbying for exemptions™.

8. The Unbundling Regime and Conflicting Views

Russias WTO accession has opened a window of
opportunity to the trigger of a WTO ruling on the
TEP and compatibility of the Gazprom clause with
the WTO [Van Der Loo 2013:22]. The condition un-
der Art. 11(3) of the Gas Directive which requires
non-EU entities to unbundle, appears to discrimi-
nate third country undertakings from European un-
dertakings, and further, third country undertakings
with an agreement in place with the Union. With
discrimination prohibited under various interna-
tional instruments, Gazprom has legal grounds to
challenge the application of Art. 11 on its EU-based
subsidiaries for which it can claim compensation or
annulment [Willems, Sul, Benizri 2010:241].

Russia claims the TEP is a violation of Art. 34(1)
PCA which states that parties “shall use their best
endeavours to avoid taking any measures or actions
which render the conditions for the establishment
and operation of each other’s companies more restric-
tive than the situation existing on the day preceding
the date of signature of the agreement™. The Com-

% Komlev S. Third Energy Package and Impact on Gazprom Activities in Europe. Speech at the EBC Working Committee
“Energy”. Essen. March 18, 2011. URL: http://www.gazpromexport.ru/files/komlev_speech_essen_18_03_1124.pdf

(accessed date: 30.07.2018).
27 |bidem.

% |skauskas C. Third Energy Package: dispute between Russia and the EU. - Geopolitika. March 23, 2011. URL: http://www.

geopolitika.lt/?artc=4561 (accessed date: 30.07.2018).

2 Vinatier L. Gazprom and the Kremlin: Russia’s Double Approach to Europe’s Energy Markets? —- Thomas More Institute. May
2013. URL: http://institut-thomas-more.org/2013/05/28/gazprom-and-the-kremlin-russias-double-approach-to-europes-

energy-markets/ (accessed date: 30.07.2018).
% |bidem.

31 Government of the Russian Federation: Notes of Press Conference after the February 2011 EU-Russia Summit. URL:
http://archive.premier.gov.ru/eng/events/pressconferences/14257/print/ (accessed date: 30.07.2018).
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mission, in turn, has warned Gazprom that it will
fall privy to competition law within the EU pursuant
to principles of market liberalisation [Van Elsuwege
2012:24]. Subsequently, EU-Russia energy relations
have been further aggravated by the Commission’s
formal proceedings initiated in September 2012 as
to whether Gazprom abused to its market position
in Central and Eastern-European member states, in
breach of Art. 102 TFEU. Russia, on the other hand,
having threatened to use the WTO instruments as
a means of protecting its interests*> submitted a re-
quest for consultation on 30 April 2014 regarding the
TEP which it views as inconsistent with several obli-
gations of the EU under the WTO?.

9. EU Competition Law and the Energy Markets

Tackling the anti-competitive behaviour of verti-
cally integrated energy undertakings and ensuring
free access to the transportation infrastructure was at
the fore of establishing competition in the European
energy market. Whilst various proposals were made
in order to achieve this objective, competition rules
(Art. 85 and 86 of the EC Treaty (today’s EU Com-
petition Law under Art. 101 and Art. 102 TFEU))
initially had a lesser role to play in the EU energy
market with the regulatory approach being pursued
in the alternative through the consecutive liberaliza-
tion packages adopted. Amongst the Union’s market
liberalization efforts implemented through the pack-
ages, the two measures, as mentioned above, which
specifically targeted anticompetitive behaviour of
energy incumbents was the unbundling regime and
TPA rules. Therefore, despite competition law being
pushed to the periphery during the early stages of the
EU energy market, throughout the implementation
of the liberalization directives, Competition law be-
gan to play an increasingly important role as the EU’s

energy market grew and matured [Roggenkamp,
Boisseleu 2005:3].

Today competition law appears to be a powerful
tool in the Commission’s Liberalisation artillery. EU
competition law is found in Art. 101 TFEU, which
prohibits agreements between undertakings, which
may affect trade between Member States and distort
competition in the internal market, and in Art. 102
TFEU, which prohibits the abuse of a dominant po-
sition by an undertaking within the internal market
or in a substantial part of it. The EU Merger Regula-
tion (EC) No. 139/2004 is also powerful tool. Under
Art. 2(3) of the Merger Regulation®, the Commis-
sion is entitled to declare a concentration that causes
significant impediments to effective competition in-
compatible with the internal market, particularly if it
concerns the strengthening of a dominant position
in the market™.

Where energy undertakings are reluctant to abide
by the applicable unbundling rules, the Commission
encourages them to do so by virtue of Competition
law under Art. 102 TFEU [Talus 2013:67]. In many
ways, the Commission can be said to be achieving
more through resorting to general competition rules,
than it did before through its regulatory measures
[Talus 2013:83]. It follows that the Commission
has been using Art. 102 TFEU to further its agenda
and secure further commitments from undertak-
ings that extend beyond the ambit of the unbun-
dling requirements [Johnston, Block 2012:71]. In
particular, the Commission has been approaching
TSO’s of vertically integrated energy undertakings
that are operating under an ITO model, with evi-
dence of its anti-competitive behaviour which it then
uses as leverage for obtaining further commitments
[Westerhof 2009:27]. In so doing, the undertakings
are obliged to agree to ownership unbundling or al-
ternatively fall privy to antirust prosecution under
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32 Bryanski G. Russia May Contest EU Energy Rules in WTO. — Reuters. November 16, 2011. URL: https://www.reuters.com/
article/russia-wto-energy/russia-may-contest-eu-energy-rules-in-wto-source-idUSL5E7MF3ZE20111116 (accessed date:
31.07.2018).

3 WTO, European Union and its Member States. Certain Measures Relating to the Energy Sector. Request for consultations
by the Russian Federation dated April 30, 2014. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_SO006.
aspx?Query=(@Symbol=%20wt/ds476/1%200r%20wt/ds476/1/*)&Language=ENGLISH&Context=FomerScriptedSearch&
languageUIChanged=true# (accessed date: 31.07.2018).

3% See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004R0139&from=en
(accessed date: 27.07.2018).

3 A recent case concerns the proposed acquisition of the only Greek gas transmission system operator DESFA by SOCAR,
the State Oil Company of Azerbaijan Republic which is pending approval by the European Commission on account of the
Commission’s concerns that the proposed merged entity “may have the ability and the incentive to hinder competitive
upstream gas suppliers from accessing the Greek transmission system, in order to reduce competition on the upstream
wholesale gas market in Greece” (see Commission Press Release: Commission opens in-depth investigation into proposed
acquisition of Greek gas transmission system operator DESFA by SOCAR dated November 5, 2014. URL: http://europa.eu/
rapid/press-release_IP-14-1442_en.htm (accessed date: 24.07.2018)).
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Art. 102 TFEU [Willems, Sul, Benizri 2010:340]. Giv-
en the prospect of hefty financial fines and the likely
reputational damage, undertakings have been willing
to concede on the Commission’s request [Willems,
Sul, Benizri 2010:340]. This manoeuvre has been
particularly successful amongst European undertak-
ings that have agreed to unbundle and sell segments
of their transmission activities despite the ITO mod-
el under which they were operating [Johnston, Block
2012:71]. The Commission’s use of Competition law
has therefore proved to be a persuasive instrument in
ensuring compliance with the prevailing unbundling
regime [Talus 2013:137].

10. Application of EU Competition Law on
Gazprom: the EU Competition Investigation of
Gazprom’s Sales in Central and Eastern Europe

To discuss the realities of the application of the
unbundling regime on Russia’s Gazprom, without
taking into the account the contribution EU com-
petition law has made to the unbundling process,
would be negligent. After all, the unbundling process
is aimed restricting undertakings from discriminat-
ing against its competitors, which is strongly linked
to the abuse of dominant position under Art. 102
TFEU. Today competition law appears to be a power-
ful tool in the Commission’s Liberalisation artillery.
Where energy undertaking are reluctant to abide by
the applicable unbundling rules, the Commission
encourages them to do so by virtue of Competition
law under Art. 102 TFEU [Talus 2013:67]. These de-
velopments have also affected Gazprom. Where the
transmission of gas to the EU by Gazprom was not
previously affected by competition law, today the
situation has completely changed [Talus 2013:241].

The full extent of the influence of competition
on Gazprom is best illustrated in the Baltic energy
market where the Commission was asked to inves-
tigate potential market abuse on account of the po-
litically motivated price discrimination of Lithuania’s
gas®. In September 2011, the Commission launched
a series of raids on Gazprom offices in Central and

Eastern Europe to accumulate sufficient evidence
on suspicions that Gazprom was abusing its domi-
nant position in its upstream gas supply markets.
The Commission alleged that some of Gazprom’s
business practices in Central and Eastern gas mar-
kets constituted an abuse of its dominant position in
breach of Art. 102 TFEU. In particular, the Commis-
sion alleged that by imposing territorial restrictions
in its supply contracts, Gazprom was effectively seg-
regating Central and Eastern gas markets. The ter-
ritorial restrictions included measures inhibiting the
cross-border flow of gas such as export ban clauses
and destination clauses which facilitated Gazprom
to pursue a strategy of market partitioning, thereby
enabling Gazprom to charge unfair prices in five
eastern EU member states, namely Bulgaria, Estonia,
Latvia, Lithuania, and Poland, by charging prices sig-
nificantly higher compared to Gazprom’s costs or to
benchmark prices”.

Formal proceedings were brought against Gaz-
prom on 4 September 2012 for market abuse in Cen-
tral and Eastern Europe contrary to Art. 102 TFEU
[Riley 2012:1]. According to the Commission’s pre-
liminary findings, Gazprom may have been lever-
aging its dominant market position by making the
supply of gas to Bulgaria and Poland dependent on
obtaining unrelated commitments from wholesal-
ers concerning gas transport infrastructure. By way
of example, gas supplies were contingent on invest-
ments in pipeline projects promoted by Gazprom
(i.e. the South Stream project in Bulgaria) or conced-
ing on Gazprom’s reinforced control over a pipeline
(i.e. the Yamal-Europe pipeline in Poland). Such
behaviour, if confirmed, would impede the cross-
border sale of gas within the single market thus
lowering the liquidity and efficiency of gas markets.
Furthermore it would raise artificial barriers to trade
between Member States and results in higher gas
prices. The hefty fines imposed for antitrust viola-
tions, which may reach up to 10% of the dominant
undertaking’s total turnover in the preceding year®,
may explain Gazproms willingness to offer com-
mitments® so as to alleviate the Commission’s con-

% See OAO Gazprom v. Republic of Lithuania. SCC, Final Award. Arbitration No. V (125/2011). Para. 155. URL: http://
arbitrations.ru/files/articles/uploaded/Gazprom_v_Lithuania_Final_Award_SCC.pdf (accessed date: 22.07.2018).

3 Commission Press Release: Commission sends statement of objections to Gazprom for alleged abuse of dominance on
Central and Eastern European Gas Supply Markets dated April 24, 2015. URL: http://europa.eu/rapid/press-release_IP-15-

4828_en.htm (accessed date: 29.07.2018).

3 See Art. 23(2) of the Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003

R0001&from=EN (accessed date: 29.07.2018).
3 |bid. Art. 9.

40 See Case AT.39816. Upstream gas supplies in Central and Eastern Europe dated May 24, 2018. URL: http://ec.europa.eu/
competition/antitrust/cases/dec_docs/39816/39816_10148_3.pdf (accessed date: 29.07.2018).
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cerns®. Introduced into EU competition law by Art.
9 of Regulation 1/2003, commitment decisions allow
the Commission to terminate the investigation with-
out the finding of infringement and the subsequent
imposition of a fine. The standard of proof is thus
significantly low. The parties may propose remedies
to remove the Commission’s concerns embodied into
legally binding commitment decisions. In essence,
“‘commitment decisions are a bargain between the
Commission and the undertaking concerned” [Von
Rosenberg 2009:245]. By contrast, antitrust proce-
dures under Art. 7 of the same regulation may lead
to the establishment of an infringement and levy sig-
nificant fines. Damages before national courts may
also be triggered.

In particular, Gazprom’s proposed measures to
remedy competition concerns relate to the removal
of restrictions to re-sell gas cross-border, to ensuring
competitive gas prices in Central and Eastern Euro-
pean gas markets and removing demands in relation
to gas infrastructure projects obtained through its
dominant market position*". The Commission’s mar-
ket testing of Gazprom’s concessions, if satisfactory,
would mean it could adopt a decision making the
commitments legally binding on Gazprom. In the
event that Gazprom breaks such commitments, the
Commission may then impose a fine up to 10% of
the company’s worldwide turnover, without having
to prove an infringement of the EU antitrust rules*.

Although the proceedings only reached fruition
in May 2018%, on account of the market testing, they
have no doubt nudged Gazprom towards ownership
unbundling on the Lithuanian market, as well as oth-
er affected Eastern European states where Gazprom
may fall privy to EU Competition rules. The fact that
the Commission has secured the commitments from
Gazprom that extend beyond the usual unbundling
provisions, makes it clear that the Commission’s use
of Competition law has proved to be a persuasive in-
strument in obtaining Gazproms compliance with
the prevailing unbundling regime [Talus 2013:137].

11. Conclusion

Having discussed the different perspectives of the
unbundling regime, it is clear that the EU and Russia’s

objectives are manifestly inconsistent with the EU
seeking more competition to secure its energy supply
whilst Russia seeks to retain its dominant position
within the European energy market. It goes without
saying that Russia is not pleased by the Commis-
sion’s unbundling rules for which it has raised sev-
eral legal issues to contest its application. That said,
the EU sees Gazprom’s ever-increasing control over
EU energy infrastructure as a source of concern for
which its measures are justified. By imposing the re-
quirements of the so-called Gazprom clause, the EU
seeks to secure its energy supply which is threatened
by Gazprom's control over its transmission network.
This is in addition to other incidents which have
driven the Union to err on the side of caution such as
the gas crises and Russia’s reluctance to formalise its
bilateral energy relations with the Union in a legally
binding framework [Van Der Bergh 2009:232].

Providing an elaborate account of the pros and
cons of the unbundling regime and the third country
clause falls beyond the ambit of this article. However
it is important to note that in the absence of a legal
framework, the unbundling regulation has not done
much to stabilise EU-Russia relations. The TEP’s un-
bundling regime seems to have become another sim-
mering issue in a relationship already riddled with
concerns [Talus 2013:84]. If anything, it has brought
the differences between these strategic partners to
the fore. This is not surprising given that unbundling
hinges on control of the gas transmission network
which is of strategic relevance to both the EU and
Russia.

Whilst the EU’s unbundling regulation is limited
to its own territory and does not specifically address
Gazprom, Gazprom’s presence on the European en-
ergy market means that it falls within the scope of
its application. Albeit surreptitiously, perhaps the
application of EU energy regulation concerning
ownership and management of Russian pipelines on
EU soil, would have best been addressed within the
realm of a bilateral or multilateral legal agreement,
rather than unilaterally imposed obligations pur-
suant to EU directives. With that in mind, the fact
that Russia has been reluctant to institutionalise EU-
Russia relations within a legally binding framework
or the multilateral global architecture, may well jus-

41 Press Release: Antitrust: Commission invites comments on Gazprom commitments concerning Central and European
gas markets Brussels dated March 13, 2017. URL: http://europa.eu/rapid/press-release_IP-17-555_en.htm (accessed date:

29.07.2018).
42 |bidem.

4 Press Release: Antitrust: Commission imposes binding obligations on Gazprom to enable free flow of gas at competitive
prices in Central and Eastern European gas markets Brussels dated May 24, 2018. URL: http://europa.eu/rapid/press-

release_IP-18-3921_en.htm (accessed date: 29.07.2018).
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tify the Union’s manoeuvres in pursuing its agenda
(although unilaterally) beyond the ambit of a bilat-
eral agreement. The ever-prevailing delays in negoti-
ating a new partnership agreement and Russia’s with-
drawal from the ECT, give credence to this assertion
and to some degree allude to a somewhat strategic
Union which has pursued its energy security agenda
through its internal regulation which has been exter-
nalised, in the absence of international legal instru-
ments that could regulate energy relations between
these strategic partners.

The objectives of EU internal energy policy, quite
simply put and as indicated earlier, entail three ele-
ments - competitiveness; security and the environ-
ment. More specifically, the three objectives relate to
the EU’s endeavours to provide secure and affordable
energy to European consumers; curb the Union’s vul-
nerability in its energy dependence on external sup-
pliers; and combat climate change. What links these
three dimensions is the fact that the Union seeks to
fulfil these objectives by way of a market-based ap-
proach which is heavily embedded in regulation. As
such, legal frameworks such as regulations; direc-
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