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NEW APPROACHES TO THE BALANCE

BETWEEN INVESTOR

PROTECTION

AND THE RIGHT TO REGULATE WITHIN
MEGA-REGIONAL AGREEMENTS

INTRODUCTION. In 2015 UNCTAD elaborated
a roadmap for international investment agreements
reform, aimed at bringing the terms of such agree-
ments in line with modern sustainable development
imperatives. For a long time the question of the bal-
ance between investor protection in the territory of
the host state and the right of this state to regulate
within international investment and trade agree-
ments has caused controversy among international
law scholars. In particular, very often international
agreements endow foreign investors with greater
rights thereby limiting sovereign rights of the host
state. The present article provides a comparative
analysis of the investment protection and promotion
provisions under the Comprehensive Economic and
Trade Agreement (CETA) and the Comprehensive
and Progressive Agreement for Trans-Pacific Part-
nership (CPTPP or TPP-11). Also, for the first time
among Russian scholars, the authors give an analy-
sis of the changes that occurred during the signature
of the CPTPP Agreement on March 8, 2018 after the
US withdrawal at the beginning of 2017.

MATERIALS AND METHODS. The research in
the article is based on the provisions of the CPTPP
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and CETA that regulate foreign investments as well
as the works of Russian and foreign international
investment law scholars. It is necessary to mention
the significant role of the World Investment Reports,
published by UNCTAD in 2016 and 2017, in mak-
ing a comparison of provisions dedicated to invest-
ment protection and the right to regulate, contained
in different international investment agreements
and bilateral investment treaties.

RESEARCH RESULTS. In-depth analysis of
CPTPP and CETA provisions that regulate foreign
investments showed that these agreements contain
unique and innovative provisions that could rarely
be found in contemporary international investment
agreements. These provisions not only clarify the for-
eign investor rights when carrying out activities on
the territory of the host state, giving more detailed
description of the states obligations and the guaran-
tees provided, but also specify rules for the investor-
state disputes settlement.

DISCUSSION AND CONCLUSIONS. Both mega-
regional agreements, analyzed in the present article,
contain extensive chapters devoted to achievement of
maximum transparency in dispute settlement, while
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CETA introduces its own Investment Court System
which includes a permanent appellate body. At the
same time, the CPTPP Agreement for the first time,
compared with already existent investment agree-
ments, carves out a specific product - tobacco - from
protection when settling investor-state disputes. Al-
though neither CETA, nor CPTPP have yet been
ratified by the parties, it is important to consider
how these provisions on investment regulation would
shape future international investment agreements
and bilateral investment treaties.
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HOBbIE NMOAxXoAbl B COOTHOLUEHUA
MPABA HA 3ALLUNTY UHBECTULUUIN U
NMPABA HA PEIyJINMPOBAHUE B PAMKAX
MEFAPErTMOHAJIbHbIX COINALUEHUWN

BBEIOEHWE. Euje 6 2015 2. OHKTA]] npeonoxcu-
71a 00POICHYIO Kapmy pedopmvl MenOyHaAPOOHbLX
UHBECTNULUOHHBIX COTIAUIEH UL, HAUETEHHYI0 Ha
npusederue pexcuma maxux 002080p06 8 COOMaen-
cmeue ¢ Ce200HAUHUMU UMNePAMUBAMU YCmotiu-
8020 pazeumusi. Ha npomsicenuu OnumenvHo2o
8peMEHU UMEHHO 60MPOC O COOMHOUWEHUU NPAs
UHOCIMPAHHO20 UHBECOPA HA MEPPUMOPUL NPU-
HUMAIOW4e20 20CY0APCcMea U npasa IMotl cmparol
HA pezynuposanue 8 pamkax MexoyHapoOHbIX UH-
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BECTNUUUOHHDIX U MOP20BbIX CONAUEHUTI BbI3bIBAL
nozemMuxky — cpedu  10PUCHO8-MeH0YHAPOOHUKOB.
B uacmnocmu, nepedko mexicoyHapooHvie 002080pbl
HAOeNANU UHOCMPAHHO20 UHBECOPA GOMbUUMU
npasamu, 02paHuU4UEass Mmem CAMbIM CyBepeHHble
npasa npuxumaiouiezo 2ocyoapcmea. B nacmos-
wieli cmamoe npueedeH CPABHUMENbHDIL AHANU3
NOJIONEHUTl N0 3aujume U NOOUWIPEHUIO UHBECTNU-
YUl 8 PAMKAx 08YX CO2IAUEHUTI HOB020 NOKOTIEHUS:
Coenawenuss o eceobvemmouieti 30He C60000HOI
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mopzosnu mexoy Kanaooii u Esponeiickum coro3om
(CETA) u Bceobwemniouiezo u npoepeccusrozo co-
enawenus onsg Tpancmuxookeanckozo napmmep-
cmea (BIITTII unu TTII-11). Bnepsvie 6 omeue-
CMBeHHOLl 00KmMpUHe PACCMOMPeHbl USMEHEeHUS,
npoucuieduite npy NOONUCAHUU CMPAHAMU-NAP-
muepamu Coznawenus o TTII-11 8 mapma 2018 e.
6e3 yuacmus CIIIA.

MATEPUAIIBI I METOIDbI. Hacmosiuiee uccrne-
0osaHue 0CHOBAHO HA AHATIU3E OTNOETbHBIX NOTI0MNHe-
Hutl enae Coenawenus o TTII-11 u CETA, pezynu-
pyrouux uHocmpautovie uneecmuyuu. Kpome mozo,
8 cmamove ObiIU paccmMompervl mpyovl omeve-
CMeeHHbIX U 3apybexHbIX uccedosamerneti 6 06n1a-
CMu MeH0yHAPOOH020 UHBECHUUUOHHO20 NPABA.
BasicHyto ponv npu cpasHeHuU NON0HEHUTE NO 3aUsU-
e uHeeCcmuyUll U npasa Ha pezynuposaHue colepa-
JIU 00KIA0bL 0 MUPOBYIX UHBECUUUSX, 1002006~
nerHvle OHKTA]] 6 2016-2017 ze.
PE3VJIBTATBI MUCCIIEOJOBAHMS. Yenybnen-
ol ananus enas Coenawenus o TTII-11 u CETA,
NOCBAUEHHBIX PeyTUPOBAHUI) UHBECULULL, NO-
36071U71 ONpedenumy, 4mo 0arHHvle 002080pbl cOOep-
Ham e cebe HOBble NOOX00bL K Pe2yNIUPOBAHUI0 UH-
secmuyuil, Komopvle  NpaKmudecKu — He
scmpeuaromcss 6 O0elicmeyouux 08yCcHopoOHHUX
UHBECUUUOHHBLX CO2NIAUEHUAX. DMO Kacaemcs He
TMONILKO yMOUHEHUS NPa6 UHOCMPAHHO20 UHBECO-
pa npu ocyusecmeneHu 0essmevHOCMU HA meppu-
MopuY NPUHUMArOUleti CMpabl, HO U YLy 4eHHOU
MOOenu Cy6epeHH020 npasa 20cyoapcmea Ha peey-
nuposarue. Kpome mozo, 6vuiu paccmompenvt Oe-
ManvHo  oopmeHHble  00A3aMmMenvcmea  20cy-
dapcme u npedocmassnigemvle UMU 2apAHMUU, A
makxe NOPAOOK ypeeyIupo8aHusi cnopos mexnoy
UHBeCOPOM U 20CY0aAPCIIBOM.

OBCYJXIEHUE W BbBIBOIbI. Paccmampu-

he balance between the right to protect pri-

vate foreign investments and the right of host

countries to regulate foreign investments
within their own jurisdiction is the key issue when
searching for a proper international legal mechanism
to overview cross-border flows of capital in terms of
globalization of the world economy either in the trea-
ty practice of states or in academic discussions in this
area. The criticism that has developed here concerns
essentially only those provisions of international in-
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saemvle 6 Camve mezapecuoHAIbHbLe CONIAUEHUST
codepiam  00CMAMo4HO  00vEMHYIO — HACMD,
NOCBAUEHHYI0 0OCIUNEHUIO MAKCUMATILHOU Npo-
3pAuHOCMU NPU ype2yIuposanuu cnopos, npuiem
CETA udem Oanvuie 1 8600Utm coOCMeeHHYI0 Cu-
cmemy UHBECHUUUOHHBIX Y008, 8 PAMKAX KOMO-
poii  Oelicmeyem NOCMOSAHHYILL aNeNIAUUOHHDBL
mpubynan. B mo e epems Coenawenue o TTII-11
enepevie cpeou yxe CyuLecreyousux UHeecmuyu-
OHHbIX 002080P06 UCKTIHOUAET 002060PHYI0 3AU4U-
My UHBECIOPO6 He MONbKO 6 UYECHBUNENbHbIX
cekmopax cepot yciye, HO U 6 NPOU3B00CHIBEHHOM
ceKkmope HAUUOHANLHOL IKOHOMUKU — MabauHoi
ompacnu. Xoms HU 00HO U3 PACCMAMPUBAEMBIX 6
Hacmosueli crmamove coeflauieHuUti noKa eule He pa-
MUGUUUPOBAHO CIMOPOHAMU, BAHHO ONpPedenumo,
KAKUM 00pa30M NOJIOKEeHUS N0 Pe2yTUPOBaAHUI0 UH-
8eCuLuil Mo2ym No8nusms Ha Oy0yusuil 061Uk
MeHOYHAPOOHBIX UHBECHIUUUOHHBIX CONIAUEHUL] U
08YCMOPOHHUX UHBECTNUUUOHHBIX 002080PO6.
KJIIIOUEBBIE CIIOBA: unsecmuyuu, Bceobwvem-
Jouee IKOHOMUUECKOe U 1opeosoe coziauieHue
(CETA), Bceobwemmiowsee u npozpeccusHoe coena-
weHue 0ns Tpancmuxookeanckozo napmHepcmea
(BIITTIT unu TIIII-11), 3auwuma uHeecmuyuil,
npaso Ha pezynuposauue, pedopma MmexaHusma
MeHOYHAPOOHO20 YPe2yNIUPOBAHUS COPO8 MeHOY
UHBECIOPOM U 20CYOAPCNBOM, CUCIEMA UHBeCU-
UYUOHHDBIX CY008

I TUTUPOBAHMUA: Jlabun [.K., Mypato-
Ba PP. 2018. HoBble mogxompl B COOTHOIIEHUU
IIpaBa Ha 3aLIUTY MHBECTUIUI U ITpaBa Ha peryu-
poBaHIe B paMKaX MeraperMoHaJbHBIX COIJIAIlle-
HUIL. — MOCKOBCKUTI HyPHAT MeHOYHAPOOHO20 Npa-
8a. Ne 4, C. 54-63.
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vestment treaties that limit the freedom of the con-
tracting states to choose sovereign measures to regu-
late the economic activities of foreigners within their
own territory. Their opponents, on the contrary, note
that international conventional norms protect only
covered investors [Gaukrodger 2017:40].

According to the 2017 UNCTAD World Invest-
ment Report, in 2016 there have been concluded
37 new international investment agreements: 30 bi-
lateral investment treaties (BITs) and 7 agreements
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containing provisions on investment regulation'.
Among them there have been signed 2 mega-region-
al agreements - the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the
European Union and the Trans-Pacific Partnership
Agreement (TPP) [Lebedeva 2017:54-69].

However, on January 22, 2017 newly elected US
President D. Trump signed an executive order on
the US withdrawal from the TPP Agreement, which
called into question the future of the partnership
[Molchakov, Yakunin 2018:56-57]. It is necessary to
note that the TPP Agreement does not provide for
the termination of the agreement following the with-
drawal of the party. But the access to the market of the
largest importer of goods and services, which is the
USA, has been one of the main objectives of coopera-
tion for the partner states. At the same time, accord-
ing to some researches, the TPP Agreement was part
of the US “divide and conquer” global strategy, which
included the need for the US to participate in nego-
tiations that could weaken some trading partners in
order to “secure the outcomes it prefers” [Benvenisti
2015:23]. In particular, this could become possible at
the regional level, rather than within global trade in-
stitutions such as the WTO [Alvarez 2016:49].

Yet, despite the withdrawal of one of the main
parties, on March 8, 2018 in Santiago, Chile the re-
maining 11 countries signed a new agreement that
became a milestone in the development of their re-
lations within the TPP - The Comprehensive and
Progressive Agreement for the Trans-Pacific Partner-
ship, CPTPP or TPP-112 It should be mentioned that
the text of the new agreement incorporates almost
completely the text of the old TPP Agreement (it is
included in the CPTPP Agreement by reference),
aside from 22 suspended provisions that mostly
concern intellectual property rights, cross border
trade in services and investments. According to
some experts, it was these provisions that were pro-
moted by the USA at the stage of negotiation of the
initial text of the TPP Agreement [Flynn et al. 2013:
105-202].

Another mega-regional agreement - CETA - was
signed by the contracting parties on October 30,
2016°. It will replace eight already existing bilateral
investment treaties between Canada and each in-
dividual EU member state. CETA became the first
agreement in the treaty history of the EU that con-
tains provisions both for the investment protection
and a dispute settlement mechanism to enforce this
protection [Puccio, Harte 2017:34]. It should be
mentioned that Canada also is a partner state to the
CPTPP.

Despite the fact that both CPTPP and CETA
have yet to be ratified by the partner states (in the
case of CETA - each EU state separately) before
they enter into force, the Art. 30.7(3) of CETA
provides for the possibility of provisional applica-
tion prior to ratification by all EU member states.
This became possible after CETA was ratified by
the European Parliament on February 15, 2017 on
the one side, and Canada on May 16, 2017 on the
other. Following the joint statement during the G20
summit (July 2017) both parties to the Agreement
decided to apply CETA provisionally starting from
September 21, 2017*. In its decision as of October 27,
2016, the Council of the European Union clearly de-
fined the CETA stipulations that could be provision-
ally applied®. It is important to take into consideration
that the provisional application of CETA refers only
to those provisions that are within the competence of
the European Parliament, for example, by now, cus-
toms duties were eliminated for 98% of goods con-
stituting mutual trade between the EU and Canada
which means it will allow the EU to save 590 million
euros per year [Chuvakhina 2018:51-58]. In turn,
the provisions relating to the investment sphere of
cooperation, for example the Investment Court Sys-
tem (ICS), that will be discussed later, will be applied
only after the final ratification of the Agreement by
each EU member state is made. To date the parlia-
ments of some EU states including Denmark, Latvia,
Spain, Croatia and Portugal have already ratified
the CETA.
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' World Investment Report 2017: Investment and the Digital Economy. P. 111. URL: http://unctad.org/en/Publications
Library/wir2017_en.pdf (accessed date: 17.08.2018).

2 Government of Canada: Official text of CPTPP. URL: http://international.gc.ca/trade-commerce/trade-agreements-
accords-commerciaux/agr-acc/cptpp-ptpgp/text-texte/index.aspx?lang=eng (accessed date: 17.03.2018).

3 European Commission: CETA chapter by chapter. URL: http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-
chapter/ (accessed date: 15.08.2018).

4 Statement by Mr Jean-Claude Juncker, President of the European Commission and Mr Justin Trudeau, Prime Minister of
Canada”EU and Canada agree to set a date for the provisional application of the Comprehensive Economic and Trade”. URL:
http://europa.eu/rapid/press-release_STATEMENT-17-1959_en.htm (accessed date: 23.08.2018).

5 Council Decision on the provisional application of the Comprehensive Economic and Trade Agreement (CETA) between
Canada, of the one part, and the European Union and its Member States, of the other part. URL: http://data.consilium.
europa.eu/doc/document/ST-10974-2016-INIT/en/pdf (accessed date: 23.08.2018).
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Provisions ensuring an appropriate balance be-
tween the rights of foreign investors and host coun-
tries are grouped into separate sections of each of the
international legal documents (CETA and CPTPP
in Chapters 8 and 9, respectively). In general, both
agreements provide for a standard set of obligations
for Member States to protect the rights of the foreign
investor and his investments, including the most-fa-
vored-nation treatment, national treatment, protec-
tion against unlawful expropriation, and minimum
standard of treatment.

As it was previously mentioned, when the text of
the CPTPP was agreed upon by the partner states,
some of the provisions of the investment chapter were
suspended. However, it does not significantly change
the basis for regulating investment relations between
partner states. In particular, the partner states have
suspended the term “investment agreement”, often
used when concluding investment agreements in
primary industries (oil, mining, etc.) and the “invest-
ment authorization” from Art. 9°.

It is important to keep in mind that the suspen-
tion of an “investment agreement” out of the protec-
tion of the investor-state dispute setlement mecha-
nism does not mean that any foreign investor is
deprived of protection under Chapter 9. Article 9.1
contains a rather broad definition of the “invest-
ment” clarifying all types of investments that can be
subject to arbitration. Thus, if a foreign investor has
an agreement with the host state, and the subject of
this agreement is an “investment” in accordance with
Art. 9.1, then the foreign investor has the right to ini-
tiate the “investment dispute” (Art. 9.19) based on
the violation by the host state of the foreign investor
protection principles set out in Section A of the in-
vestment chapter of the CPTPP (minimum standard,
principle of non-discrimination, expropriation, etc.).

The suspension of the term “investment authori-
zation” should also be read in conjunction with the
rest of the Chapter 9, namely the definition of “in-
vestment”, which protects “licenses, authorisations,
permits and similar rights conferred pursuant to the
Party's law”. Accordingly, in order to challenge the
actions of the host state, the investor in each case
must prove that his license, authorisation or permit
falls under the definition of “investment” in order to
initiate further an “investment dispute”.

Difficulties concerning the balance between the
rights of a foreign investor and host state are un-
doubtedly related to differences in final goals: more
often the interests of the former are aimed at obtain-
ing maximum economic profit, while the interests of
the latter also include the need to protect public in-
terests, the environment, etc. Accordingly, this leads
to different “expectations” of the parties to the invest-
ment agreement. In particular, it is about the concept
of investor's “legitimate expectations’, originating
from the standard of fair and equitable treatment
provided by a host state [Rachkov 2014:196-220].
This concept allows foreign investors to file a claim
with the state in international investment arbitration
in cases where the state did not meet the investor’s
legitimate expectations. The contracting parties to
CETA agreed on important provisions that ensure
their right to regulate in order to achieve goals re-
lated to the protection of public health, safety, the
environment, public morals, social and consumer
rights, as well as the protection and promotion of
cultural diversity (Art. 8.9.1). In this regard, in addi-
tion to Art. 8.9.1, Art. 8.9.2 of the CETA clarifies that
any action, as well as the omission of the host state
(including changing its national legislation) that did
not meet the expectations of the foreign investor, will
not constitute a violation by the host state of a fair
and equitable standard, even if it has led to damage
to the investment.

In turn, the provisions of Chapter 9 of the CPTPP
Agreement provide greater certainity within the
definitions of “non-discrimination” and “minimum
standard of treatment”. For example, the right of a
contracting state to take certain measures aimed at
protecting public welfare is allowed as an exemp-
tion, even if they are inconsistent with an inves-
tor’s expectations. Now there is no breach of the
obligations.

Along with the increase in the number of con-
cluded investment agreements, the number of
investor-state disputes under these agreements is
growing. According to the above-mentioned annual
investment report of UNCTAD, in 2016, there were
62 new disputes initiated, which increased the num-
ber of already known cases to 767"

Representing models of the “new era” investment
agreements, both projects offer to the interested for-

¢ TPP11: Unpacking the suspended provisions. — Asian Trade Center — Policy Brief. 2017. No. 17-11. URL: https://static1.
squarespace.com/static/5393d501e4b0643446abd228/t/5a0a27b1f9619a1bb0564c62/1510614967962/Policy+Brief+17-

11+TPP11+Suspensions.pdf (accessed date: 08.08.2018).

7 World Investment Report 2017: Investment and the Digital Economy. P. 12. URL: http://unctad.org/en/Publications

Library/wir2017_en.pdf (accessed date: 17.08.2018).
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eign investors an investor-state dispute settlement
mechanism. Although the mechanisms themselves
differ, the provisions establishing these mechanisms
are among the most controversial in the opinion of
some international lawyers [Hufbauer 2016:109-
119].

According to international law rules, as well as
widely recognized doctrine and practice, an invest-
ment dispute between foreign investor and host state
can be subject to the home State espousal via dip-
lomatic processes only when all domestic remedies
(lex situs) have been exhausted in accordance with
the legislation of the host state [Labin 2008:255].
However, the contracting states by agreement give
foreign investors the right, at their own discretion, to
bring a claim to international arbitration specified in
the provisions of the agreement. This right, of course,
gives a foreign investor greater protection. However,
at the same time, it should be considered that the
investor-state dispute has a private law nature, and
the state is subject to international law. Therefore, the
right of the state to regulate is restricted. Accordingly,
there is a point of view that international investment
agreements create rights for investors, but duties and
responsibilities for states [Rachkov 2016:118-136].

In addition, ad hoc investment arbitrations pro-
vided for in many bilateral and international invest-
ment agreements are often distinguished by holding
closed hearings, the parties to the dispute are the
one's appointing the arbitrators, and agreements do
not provide for certain qualifications or competen-
cies to discharge the function. Thus, the problem
of inconsistency and unpredictability of arbitration
practice arises [Gudkov 2015:10].

In accordance with the Art. 9.19.4 of the CPTPP
investors are provided with an opportunity to submit

a claim in national courts on the territory of the host
state, or to submit a claim to the International Center
for Settlement of Investment Disputes (ICSID) un-
der its Rules of Procedure for Arbitration Proceed-
ings or Additional Facility Rules or to an ad hoc ar-
bitration under UNCITRAL Arbitration Rules. Thus,
a foreign investor is free from the need to exhaust
domestic means of legal protection. At the same
time, the possibility of a parallel consideration of a
dispute on one factual basis in various arbitrations
is also excluded, which aims at preventing unfair at-
tempts of abuse by a foreign investor to choose the
arbitration of another body that is most beneficial for
him (the so-called “forum shopping”) [Stephenson,
Caroll 2016:200-215]. These provisions are aimed at
avoiding payment of double compensation, as well as
making contradictory decisions on the same dispute.

Unlike traditional mechanisms for settling invest-
ment disputes provided for in this category of inter-
national agreements, CETA offers a completely new
approach - the creation of the Investment Court Sys-
tem. For the first time, the idea of establishing a per-
manent jurisdictional body was expressed during the
negotiations between the EU and the United States
on the Transatlantic Trade and Investment Partner-
ship (TTIP), which already contained a similar arbi-
tration clause. Caused by public protests, as well as
after public consultations, the European Parliament,
in its resolution as of July 8, 2015%, demanded that
the existing mechanism for resolving investment
disputes be replaced by a permanent court, includ-
ing an appelate body’. In general, among citizens of
European Union states, investment arbitration is of-
ten associated with an unjust and poorly controlled
method of settling disputes'’. In this regard, Belgium
signed the CETA, provided that the EU Court of Jus-
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& European Parliament Resolution 2014/2228(INI) of 8 July 2015 containing the European Parliament’s recommenda-
tions to the European Commission on the negotiations for the Transatlantic Trade and Investment Partnership (TTIP).
URL: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0252+0+DOC+XML+VO0//EN
(accessed date: 17.08.2018).

® On November 16, 2015 the European Commission proposed draft provisions for a permanent international investment
court (IIC) for the TTIP and other agreements containing provisions on promotion and protection of foreign investments.
During the negotiations the EU representative underlined that the IIC mechanism would facilitate the implementation
of the right to regulate by contracting states. See Blog by Cecilia Malmstrom on Proposing an Investment Court
System (2015). URL: https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/investments-ttip-and-
beyond-towards-international-investment-court_en (accessed date: 17.08.2018). The Commission also announced the
start of negotiations on the draft articles for the IIC together with all interested states. In November 2015 a draft text of
the relevant provisions on the court and appellate body was prepared to be included in the TTIP investment chapter. In
December 2015 the EU and Vietnam signed a FTA that contains provisions on the proposed international jurisdictional
bodies.

% |spolinov A.S. 2015. Evropeiskii Soyuz i reforma investarbitrazha: vynuzhdennaya zhertva ili dymovaya zavesa? [The
European Union and the Investment Arbitration Reform: a forced victim or a smoke screen?]. - Zakon. November 11,
2015. URL: https://zakon.ru/blog/2015/11/17/evropejskij_soyuz_i_reforma_investarbitrazha_vynuzhdennaya_zhertva_
ili_dymovaya_zavesa (accessed date: 17.08.2018).
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tice considers the issue of compliance of the CETA
provisions with European Union law'’.

The entire Investment Court System was included
in CETA, consisting of the Tribunal (Art. 8.27) and
the Appellate Tribunal (Art. 8.28). In addition, un-
like the traditional approach to resolving investment
disputes, the Tribunal will consist of 15 members ap-
pointed by the parties to an international treaty — the
European Union and Canada respectively, and not
the investor and the host state, as provided for by the
vast majority of modern BITs. The hearings them-
selves will be held with the participation of three
judges elected on a rotation basis. Incidentally, the
rotation concept for electing arbitrators is also en-
shrined in the CPTTP text.

This measure is important within the framework
of reforming the existing system of investment dis-
putes settlement. As it turned out, more than a half
of the awards of the investment arbitrations were
adopted by a narrow group of 15 arbitrators [Ispo-
linov 2015:80-96], appointed by the parties from
one case to another. It may be mentioned that arbi-
trators are paid with high fees. Many researchers cite
as an example the cases Yukos shareholders v. Russia
[Ispolinov 2015:80-96], after which the arbitrators'
fee was settled at 1.5 to 2 million euros [Rachkov
2016:118-136].

Additionally, like some other states which signed
the new Agreement CPTTP New Zealand has con-
cluded side letters limiting the possibility of using
the investor-state dispute settlement mechanism'.
Supplementary agreements with Australia and Peru
completely curbed this possibility. Previously, as far
back as 2016, within the framework of the TTP both
Australia and New Zealand established an exception
to the mechanism for settling investment disputes.
For these countries, the settlement of investment dis-
putes is possible only in national courts of the host
state (Chapter 9, Section B of the CPTPP). This pro-
vision demonstrates the mutual confidence between
Australia and New Zealand concerning national leg-
islative and judicial systems due to their similarity
and development in terms of providing protection to
a foreign investor [Nottage 2016:1-36].

At the same time, additional side letters with
Brunei, Malaysia and Vietnam provide for the fol-
lowing procedure. The foreign investor, first of all,

will have to try to settle the controversial issue with
the government of the host state through consulta-
tions and negotiations (which, among other things,
include good offices, mediation and conciliation).
After 6 months, in case of failure of consulting or
conciliation measures, a foreign investor may request
the consent of the host state to consider the dispute
through the mechanism provided by the CPTPP. If
the government refuses to give its consent, the na-
tional state of the investor may request consultations
at the interstate level.

Theprocedural partofsubmittingaclaimbyafor-
eign investor to arbitration is also described in great
detail within the framework of both agreements.
At the first stage, both CETA and CPTPP provide
for the parties to hold consultations. According to
Art. 8.19 of CETA, consultations shall be held
within 60 days of the submission of the request for
consultations, unless the parties in dispute have
agreed on a longer period of time. The CPTPP
provides for a period of 6 months from the date of
receipt by the counterpart of a written request for
consultations.

In accordance with Art. 9.22 of the CPTPP, the
tribunal comprises 3 arbitrators: each party to the
dispute chooses one arbitrator, and the third, presid-
ing arbitrator, is elected by mutual agreement of the
parties. If within 75 days from the date the claim was
submitted the tribunal has not been constitued, the
Secretary-General of the ICSID shall appoint arbitra-
tors at his or her own discretion.

If one of the arbitrators fails to comply with strict
ethic rules (Art. 8.30 CETA), he/she will be replaced,
but this decision will be made by an independent
party, namely the President of the International
Court of Justice. Such rules can make a contribution
in the process of taking impartial decisions by arbi-
trators, as well as help reduce the likelihood of erro-
neous judgments.

Within the framework of the system provided by
CETA, an important component is the possibility of
referring the case to an appellate body. The very ex-
istence of such a body is an innovation within the
framework of the international investment disputes
settlement. The decision of investment arbitration
has always been implied to be final and not subject to
appeal. In the framework of the ICSID, in accordance

" Belgium’s request for an opinion on the compatibility of the Investment Court System (ICS) with the European Treaties
to the Court of Justice of the European Union. URL: https://diplomatie.belgium.be/sites/default/files/downloads/ceta_
summary.pdf (accessed date: 17.08.2018).

12 Parker H.D. New Zealand Signs Side Letters Curbing Investor-state Dispute Settlement. — The official website of the New
Zealand Government. March 9, 2018. URL: https://www.beehive.govt.nz/release/new-zealand-signs-side-letters-curbing-
investor-state-dispute-settlement (accessed date: 03.09.2018).
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with the existing procedure stipulated by the Wash-
ington Convention on the Settlement of Investment
Disputes Between States and Nationals of Other
States, 1965, the disputing parties have an opportu-
nity to request annulment of the award, but such a
procedure does not imply consideration on the mer-
its of the case or the adoption of a new award, which
is the main purpose of the appellate body [Ispolinov
2015:80-96].

The lack of transparency in the investor-state dis-
pute settlement, in particular, closed dispute settle-
ment sessions, which also corresponds the interests
of a foreign investor, have caused great controversy
over the years [Van Harten 2016:103-130]. Many
international investment agreements and BITs stipu-
late that hearings on a dispute, as well as all details
of a dispute, can be kept in complete confidentiality
if the disputing parties wish so, even in cases where
the dispute affects public interests”’. For example,
Art. 25(4) of the UNCITRAL Arbitration Rules pro-
vides for holding a court session “in camera unless
the parties agree otherwise”'*. The CETA and CPTPP
provide for full transparency throughout the entire
dispute settlement period. According to the provi-
sions of both agreements, all documents (written
submissions of the disputing parties, the award of the
arbitration) will be kept in the public domain. The
exception composes protected information, as well
as confidential business information protected from
the disclosure under a party's legislation. All con-
ditions of confidentiality of information are clearly
stated in the relevant paragraphs of the agreements
under consideration. All hearings will be open to the
public, and third parties interested in the dispute will
also be able to make their written submissions (am-
icus curiae)®.

It is important to outline that Chapter 9 (Art.
23.7) of the CPTPP Agreement explicitly states that
the burden of prooving all elements of its claims in
the process of settling a dispute lies precisely on the
investor, and not on the respondent state.

The Art. 29.5 of the CPTPP carves out tobacco
from the provisions of the dispute settlement be-

tween the investor and the host state. Usually, in
the practice of concluding international investment
agreements, exceptions concerned broader areas
of trade in goods and services. Hufbauer discusses
that such an exception within the framework of the
CPTPP can set a precedent for creating regulations
on the exclusion of alcoholic products, corn syrup
and other goods that may harm health or the envi-
ronment [Hufbauer 2016:109-119]. One of the rea-
sons for introducing such an exception into the text
of the CPTPP could possibly become a lawsuit filed
by Australia’s Philip Morris Asia tobacco company in
2011 under the Australia-Hong Kong BIT, regarding
the plain packaging law introduced by Australia in
2011, about restrictions on brand image (it could be
placed only in a certain place on the packaging) and
the introduction of a unified type of cigarette packs.
Unified packaging was understood as matte brown
packaging with no logos, trademarks and colors on
it. On December 17, 2015, the Tribunal hearing the
case resolved the dispute in favor of Australia, ruling
that it is precluded from exercising jurisdiction over
the dispute'.

It should be outlined that this dispute also influ-
enced the development of some provisions of CETA.
In particular, Art. 8.18.3 prohibits consideration of
a case when “investment has been made through
fraudulent misrepresentation, concealment, cor-
ruption, or conduct amounting to an abuse of pro-
cess”"”. Thus, CETA prevents fraudulent or mislead-
ing claims by foreign investors against the host state.
In addition, under Arts. 8.32 and 8.33, there is an
accelerated procedure for filing an objection that a
claim resulted being without legal merit, which may
take only a few weeks. These provisions are broader
in application than in any other comparable agree-
ments, with the exception of agreements with EU
participation (for example, the EU - Vietnam FTA
Agreement).

In general, some of the provisions for the pro-
tection and promotion of investments under the
CETA and the CPTPP Agreement do more precisely
regulate the rights of a foreign investor and the host

13 Reform of Investor-State Dispute Settlement: in search of a roadmap. UNCTAD IIA Issues Note. 2013. No. 2. URL: https://
unctad.org/en/PublicationsLibrary/webdiaepcb2013d4_en.pdf (accessed date: 08.08.2018).

“ UNCITRAL Arbitration Rules. General Assembly Resolution 31/98. URL: http://www.uncitral.org/pdf/english/texts/
arbitration/arb-rules/arb-rules.pdf (accessed date: 08.08.2018).

> See Art. 8.36 “Transparency of proceedings” (CETA), Art. 9.24 “Transparency of Arbitral Proceedings” (CPTPP Agreement).
' Philip Morris Asia Ltd. v. The Commonwealth of Australia. PCA Case No.2012-12 (Award on Jurisdiction and Admissibility)
dated December 17, 2015. URL: https://www.italaw.com/sites/default/files/case-documents/italaw7303_0.pdf (accessed

date: 25.08.2018).

7 Shaposhnikova O.S. The Philip Morris Case and the Right to Regulate (Legislate). — International Law Square. February 5,
2016. URL: https://ilsquare.org/2016/02/05/the-philip-morris-case-and-the-right-to-regulate-legislate/ (accessed date:

19.08.2018).
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state. Undoubtedly, these provisions can be con-
sidered as a prototype of the new investment rules,
which can subsequently be incorporated into inter-
national investment agreements and new-generation
BITs.

With the general commitment of both agree-
ments to assist states in their right to regulate, it must
be recognized that the CETA goes a little further than
the CPTPP, giving the state greater rights under the
investor-state dispute settlement mechanism. How-
ever, after the US’s withdrawal from the TTP Agree-
ment, the remaining partner states, in our opinion,
have significantly expanded the area of their right to
regulate within the new CPTPP Agreement.

At the same time, there is a necessary detail worth
mentioning: CETA provides that access to the In-
vestment Court System can be obtained not only by
national companies of the EU and Canada, but also
by foreign companies operating in their territory. In
particular, a large number of US companies carry
out their activities in Canada. Keeping in mind that
negotiations between the EU and the United States
to establish the TTIP in 2017 were suspended, there
is a high probability that US companies operating in
Canada and investing in EU countries, regardless of
the location of their head office, will be able to file
suit against the EU as a party of CETA, respectively.
According to some analysts, this will lead to the vul-
nerability of European business, especially small and
medium-sized, and also contradicts the fundamental
socially oriented development model of EU coun-
tries due to the likely priority of corporate interests
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