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3APYBEXXHbIV ONbIT NMPABOBOIo
PErYJINPOBAHUA MHBECTULMOHHOW

OEATESIbHOCTU

BBEIEHWE. Ooxum u3 enasHvix opaiiéepos pas-
BUMUA  UHOYCMPUU  UHBECHUUUOHHBIX  (POHO08
6 Eepone cmanu opeanusauuu KonneKmueHozo
UHBECTUPOBAHUSA 6 0Opausaemvle UyeHHble Oymazu
(0anee - OKVOLIB), uucno komopuvix 6 Hacmosiujee
8pems npesviuiaerm 35 MviCA4, A CyMMA AKMUB08
8 UX YNPAGTIEHUU COCMABTIAEN HeMHOZUM OONblie
9,5 mpnu espo. OKVMOLIB - amo 00uH u3 enasHvix
U2POKOB HA e6PONeLICKOM UHBECTULUOHHOM PblHKE,
UX 3Ha4umesnvHoe 6NUAHUE HA PA3BUMUe edponeli-
CKOTI IKOHOMUKU NPOABJIAEIMCA HA NPOMAHEHUU
Heckonvkux Oecsimunemuii. Boigenenue ocHosHwvix
NpAasoevIX NPUUUH 6bICOKOLL IPpexmusHocmu yka-
3AHHBIX OP2AHUAUUTI KOJITIEKIMUBHO20 UHBECTNUPO-
BAHUS ABTACMCA KIIOHeB0T UeNbI0 UCCTIE008aAHUSL.
Lns ee docmusceHuss HeOOX00UMO peusums cnedy-
towue 3adaqu: 1) usyuumo npasosvie OCHOBAHUS
desmenvrocmu OKVOLIB Ha pasHvix smanax pas-
BUMUSA U OUEHUMb OCHOBHbIE NPABUSA, KOMOpble
JIeHam 6 0cHoge ux 0essmenvHOCMu; 2) onpeoenums
cneyuPuKky GyHKYUOHUPOBAHUS OaHHbIX CYOBeK-
M08 KONNIEKMUBHO20 UHBECUPOBAHUS HA COBpe-
MeHHOM dmarne.

METObI I MATEPWAJIBL. ITomumo o6useHay-
HbIX (AHANU3, CUHMe3, UHOYKUUS, 0eOYKUUL U np.),
8 npouecce UCCIE008AHUS MAKHe UCNOTb30BAIUCH
credyrousue CneuuanbHo-HayuHole Memoobvl: UCo-
pUKo-npasosotl, opmanvHo-pUOUHecKUti, a Mmax-
JHe MexHUKO-10pUOU1ecKuti Mermoovl, oemepmuHu-
posasuiue 102UKY MN0BeCB08AHUS, COOepHaHUe
U HayuHy10 00COBEPHOCIb HACOAUEL CTAmblU.
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IIpedcmasneHHas Huxe OUeHKA 3aKOHOOAMENbHbIX
aK1moe, npoUUx npasosuvlx aKkmos uHcmumymos Ee-
ponetickozo corsa (Oanee — EC), benvix kHue, a max-
e opuyuanvruix dokymenmos CESR u ESMA onu-
paemcs Ha poccutickyto u 3apybexcHyro 0OKmMpuHy
271aB8HbIM 00pA30M 6 HACMU, KACAIOUEliCs Kamezo-
pusavuu pasnuunvix 61006 gornoos OKIOL]B.
PE3Y/IBTATBI MCC/IIEOOBAHWA. Haubo-
Jlee 3Hauumvle B6bl800bL UCCTIE008AHUS CB00TMCS
k cnedyrousemy: 1) 6 EC oeticmeyem OemanvHo
paspabomantvili 600 NPABUN,  PeyUPYIOULUX
desmenvrocmv OKMOLIB; 2) co3damvl ycnosus
0ns cnpasednusoil konkyperyuu mexoy OKMOILIB
Ha yposre EC, a make mexn0y 0aHHbIMU Op2aHU-
3AUUAMU U PASTUMHBIMU BUOAMU POHO08, Oeticmey -
rougux 6 CIIIA; 3) obecneuena sppexmusHas u eou-
HOO0PA3HAS 3ausUma NPpas UHeecmopos; 4) cHamMbl
02pPaHUUeHUs 8 OMHOUEHUU C60000H020 Nepemele-
Hust OKMOLIB 6 npedenax EC.

OBCYJKIEHME M BbBIBOMIDI. IIpasosvie oc-
Hosarnus OesmenvHocmu OKMOLIB nocmosiHHO
COBEPUIEHCNBYIOMCA U NPedCmasigiom coboti xo-
pouio npopabomarHwviti c600 HPUOUHECKUX HODPM.
Boicokas cmenenv 3penocmu npasosoti 6asvl onpe-
Oensiemcst He monvko 3Hauumocmvto OKMOIIB
0717 e8PONeticKOll SKOHOMUKU, HO U MeM, 4o YKa-
3aHHbvle POHObI KONIEKMUBHBIX UHBECHUUULI NPU-
enexarom OeHexcHvle CPedcmea OOnbui20 ucna
PO3HUUHDIX UHBECOPOS, a4 3HAYUM, MPeOyImcs
dononHumesnvHole 2apaHmuy 3auiumol NPas U uH-
mepecos nocneoHuUx.
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FOREIGN EXPERIENCE IN THE LEGAL
GOVERNANCE OF INVESTMENT ACTIVITIES

INTRODUCTION. Ore of the catalysts of the devel-
opment of the European investment fund industry has
been the inception of the undertakings for collective
investment in transferable securities (UCITS), the
number of which currently exceeds 35,000 funds, who
manage assets worth more than 9,5 trillion euros.
UCITS are central to the European investment market
with their substantive impact on the European econo-
my having been evident for several decades. The iden-
tification of the legal factors contributing to the high
efficacy level of these undertakings constitutes the pri-
mary objective of the research. To achieve this goal, the
following tasks shall be addressed: 1) to examine the
legal framework governing the activities of UCITS
schemes at various stages of its development, so as to
estimate the fundamental rules underpinning their
operations; 2) to determine the specifics of the func-
tioning of the collective investment vehicles under con-
sideration in terms of modern legislation.

MATERIALS AND METHODS. Apart from gener-
al scientific methods (analysis, synthesis, induction,
deduction, etc.), the specific methods employed within
the research are as follows: historical-legal, formal-le-
gal and technical legal methods, which determined the
logical structure, content and scientific integrity of this
article. The assessment of legislation, other legal acts of
EU institutions, white papers, so as official documents
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of CESR and ESMA presented below is based on Rus-
sian and foreign doctrine, mainly in terms of categori-
zation of various types of UCITS schemes.
RESEARCH RESULTS. The most significant find-
ings of the research are summarized hereinbefore.
1. The European Union has implemented a compre-
hensive compendium of rules governing the activities
of UCITS. 2. Conditions ensuring fair competition
among UCITS at the EU level, as well as between
these schemes and different types of funds operating in
the US have been established. 3. Effective and uniform
protection of investors has been provided. 4. Restric-
tions imposed on the free movement of UCITS within
the EU have been eliminated.

DISCUSSION AND CONCLUSIONS. The legal
framework for UCITS funds, which embodies a com-
prehensive set of rules, is continuously evolving. The
high level of maturity of the regulatory framework for
UCITS is determined not only by their significance to
the European economy, but also because the collective
investment schemes, in general, raise capital from re-
tail investors. It requires additional safeguards to pro-
tect the latter’ rights and interests.

KEYWORDS: law, integration, investment activity,
investment law, collective investment schemes, UCITS,
European Union

MockoBcKuii }ypHan mexayHapopHoro npasa « 1 - 2025



Vladislav A. Kachalyan

INTERNATIONAL ECONOMIC LAW

FOR CITATION: Kachalyan V.A. Foreign Experi-
ence in the Legal Governance of Investment Activi-
ties. — Moscow Journal of International Law. 2025.
No. 1. P. 83-95. DOL: https://doi.org/10.24833/0869-
0049-2025-1-83-95

1. Introduction

For decades, the undertakings for collective in-
vestment in transferable securities (UCITS) have
played a prominent role in the European collective
investment market. These undertakings allow for the
financing of economic development of the EU Mem-
ber States and, due to their reliability, have become
a popular choice for numerous investors, including
those from third countries. Several years before the
global economic and financial crisis of 2008-2009,
UCITS funds (as of 2006) accounted for 74 % of all
collective investment schemes in Europe'. Currently,
their number exceeds 35 thousand* funds in opera-
tion with a total asset value being slightly over 10 tril-
lion euros’.

2. Legal Basis and Key Stages in the Evolution
of the Legal Framework for UCITS Funds

In the European Union, the legal basis for the ac-
tivities of UCITS is notable for its comprehensive na-
ture. To date, six revisions of the original legal act of
1985 - Council Directive 85/611/EEC of 20 Decem-
ber 1985 on the coordination of laws, regulations and
administrative provisions relating to undertakings
for collective investment in transferable securities
(UCITS) - which underpinned the legal governance
of these collective investment entities, have been
passed, thus, significantly contributing to the devel-
opment of the investment fund industry in Europe.

The primary objective of the initial stage of the re-
form (1993-1994) was to grant a European passport
to UCITS depositaries. The concept of “European

The author declares the absence of conflict of interest.

passport” stands for the compendium of rules, which
entitle the EU single market for financial services
(SMES) participants to provide cross-border activi-
ties without hindrance once they have obtained a
relevant authorization. Notwithstanding the fact that
the issuance of a special permit, which is essentially
an administrative act, falls within the purview of the
national supervisory bodies, the legal validity of such
document is recognized across all Member States
[Chetverikov 2024:228]. The introduction of the
European passport for UCITS funds became one of
the crowning achievements of the Directive 85/611/
EEC, since this concept paved the way for the estab-
lishment of the European single market for invest-
ment funds, which entailed the creation of a deposi-
tary services sub-sector at the EU level. Additionally,
it was suggested to expand the scope of the Directive
85/611/EEC to cover funds of funds, money market
funds, cash funds and master-feeder funds. Despite
the fact that these modifications proposed by the
Commission during the first stage may not appear
to be significant, the EU Member States considered
them to be quite ambitious. As a result, the legislative
act amending the provisions of the Directive 85/611/
EEC was not adopted.

The second phase (1998-2001) was marked by the
Commission submitting two proposals amending
the 1985 Directive. In 2001, these were adopted as
two directives: 1) the Directive governing the activi-
ties of UCITS management companies (MC), pro-
viding them with the access to the SMFS and estab-
lishing a uniform simplified prospectus?; and 2) the
Directive, which provisions increased the number of
funds falling under the definition of UCITS through
the expansion of asset types such undertakings could

' White paper on enhancing the single market framework for investment funds (Brussels, 15.11.2006). - COM (2006) 686.
2 EFAMA: Quarterly Statistical Release. Trends in the European Fund Industry in the Fourth Quarter of 2023 & Results
for the Full Year of 2023. Brussels, March 2024. P. 22. URL: https://www.efama.org/sites/default/files/Quarterly%20Statisti-
cal%20Release%20Q4%202023.pdf?clckid=964f1ecb (accessed date: 10.12.2024).

3 ECB: Total Assets Held by UCITS Funds in the Euro Area (Stock), Euro area (Changing Composition), Quarterly (19 No-
vember 2024). URL: https://data.ecb.europa.eu/data/datasets/ IVF/IVF.Q.U2.N.TC.T00.A.1.25.0000.201.E?clckid=fca17d07
(accessed date: 09.12.2024).

4 Directive 2001/107/EC of the European Parliament and of the Council of 21 January 2002 amending Council Directive
85/611/EEC on the coordination of laws, regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS) with a view to regulating management companies and simplified prospec-
tuses. - OJL 41.13.2.2002. P. 20-34.
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invest in>. A major portion of amendments proposed
by the Commission were incorporated into two 2001
directives; however, the introduction of a European
passport for MCs proved to be an extremely conten-
tious issue. One could argue that such passport was
ipso-facto granted to the aforementioned companies,
nevertheless, the harmonization in this area neces-
sitated the formation of the exhaustive list of services
that could be provided by MCs.

In course of stage three of the reform (2008-2009),
as a result of global economic and financial crisis,
the UCITS legal framework underwent substantial
changes. Austerity policies pursued by various Mem-
ber States of the EU affected the overall confidence in
the financial services market of the Union leading to
a swift response from investors, who withdrew their
funds en masse from the establishments under con-
sideration. The resulting losses for UCITS sub-sector
were dramatic, with a total of approximately 335 bil-
lion euros being withdrawn. As some scholars have
rightly noted, the long-term economic progress of
most nations was largely disrupted and undermined
by the 2008 financial crisis [Krugman 2008:184]. Un-
derstanding events that occurred during this period
is essential, not only because they triggered a recon-
figuration of the economy on a global scale, but also
because, having induced certain implications for the
integration process within the EU, such events cata-
lyzed the development of the SMES.

It was during the aforementioned timeframe that
the Commission tabled the proposal®, which recon-
sidered the legal framework for UCITS fundamen-
tally. The alterations proposed were conventionally
classified by the Commission into two categories:
1) improvements of the provisions of UCITS Direc-
tive in force; and 2) those aimed at the implementa-
tion of new market freedoms. The first group includ-
ed modifications as to the simplification of UCITS
prospectus, facilitation of notification procedure

designed to inform the host Member States of the
UCITS intention to carry out its activities in their
jurisdictions, as well as the introduction of the Eu-
ropean passport for the MCs of the undertakings,
where the latter, by increasing market supply and,
therefore, competition, could materially reshape the
balance of interests within UCITS sub-sector. Altera-
tions eliminating the impediments for pooling assets
within one UCITS fund and those addressing the
capacity of the schemes at issue to engage in cross-
border mergers were covered by the second group.
The measures proposed were all incorporated into
European legislation through the adoption of the
2009 Directive’.

During the fourth period of the reform (2012-
2014) careful actions were taken to polish legal rules
regarding the operation of depositaries. It was pro-
posed to clarify specific provisions with respect to
their liability before UCITS funds and investors. As
before, depositaries remain responsible for damages
incurred by UCITS schemes, that may result from
depositary’s failure to fulfill its obligations or from
the improper performance of such commitments,
the liability for which shall be established indepen-
dently by each Member State of the EU. The 2014
Directive® is, thus, novel in that it identifies specific
circumstances that may eventuate, say, in case of loss
of the fund’s assets [Buttigieg, Agius 2020:597], or in
the liability being imposed on the depositaries.

At the latest stage of the reform, the Directive
(EU) 2021/2261 of the European Parliament and of
the Council of 15 December 2021 amending Direc-
tive 2009/65/EC as regards the use of key informa-
tion documents by management companies of un-
dertakings for collective investment in transferable
securities (UCITS)® was adopted. With the Direc-
tive in effect on January 1, 2023, it has enhanced the
regulatory regime set forth for UCITS schemes, for
instance, through the establishment of a mandatory

> Directive 2001/108/EC of the European Parliament and of the Council of 21 January 2002 amending Council Directive
85/611/EEC on the coordination of laws, regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS), with regard to investments of UCITS. — OJ L 41. 13.2.2002. P. 35-42.

¢ Proposal fora Directive of the European Parliament and of the Council on the coordination of laws, regulations and admin-
istrative provisions relating to undertakings for collective investment in transferable securities (UCITS). - COM/2008/0458.
7 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regula-
tions and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS). - OJ
L302.17.11.2009. P. 32-96.

& Directive 2014/91/EU of the European Parliament and of the Council of 23 July 2014 amending Directive 2009/65/EC on
the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS) as regards depositary functions, remuneration policies and sanctions. — OJ L 257.28.8.2014.
P.186-213.

° Directive (EU) 2021/2261 of the European Parliament and of the Council of 15 December 2021 amending Directive
2009/65/EC as regards the use of key information documents by management companies of undertakings for collective
investment in transferable securities (UCITS). - OJ L 455.20.12.2021. P. 15-17.
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requirement for these funds to issue the so-called key
information document, where major features and se-
curities of such scheme are briefly described allow-
ing investors to assess the risks associated with the
acquisition of UCITS assets and make an informed
investment decision.

In total, five stages of the reform undergone by
the EU regulatory framework for UCITS activities
may be identified, which, in conjunction with the
1985 Directive, constitute six generations of the rele-
vant legislation. A high degree of legislative focus on
this area is due to UCITS, almost immediately after
their inception, having had a considerable impact on
the European economy. The cornucopia of reforms is
also attributable to the rapid pace of changes within
the financial market, as well as to the potential of sys-
temic crises.

3. UCITS As a Unique Subject of Investment
Activities

Within the scope of current EU legislation, the
term “UCITS” stands for the undertaking 1) with the
exclusive objective of investing pooled funds, attract-
ed from the general public, into transferable securi-
ties or other liquid financial assets; 2) the activities of
which shall be subject to the risk allocation principle;
3) which units, at the request of their holders, may
be (in)directly redeemed or repurchased [Gheorghe
2022:142]. Certain types of funds are excluded from
the UCITS legal framework. These include 1) close-
ended funds, 2) collective investment schemes
(CISs), that bring in investors’ funds, but make
no public offer as to the purchase of the establish-
ments’ units within the territory of the EU; 3) CISs,
the units of which, pursuant to their constitutional
documents, may be sold exclusively in third coun-
tries; 4) CISs that do not comply with a) common
requirements as to the implementation of investment
policy; and b) rules, subject to which the due level of
UCITS borrowings shall be maintained [Kasyanov,
Kachalyan 2024:346]. A special place is held here by
the close-ended funds, which may not redeem issued
units, including those acquired by the unitholders
as part of the initial public offering, thus, investors
“may not sell them [even in the secondary market]
until the expiration of the fund’s operational period”
[Zhurbin, Merekina 2017:78]. In other words, close-
ended funds are those CISs, which units may not be
repurchased or redeemed immediately after their

10Directive 2001/108/EC. Op. cit.
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primary allocation, but only upon the termination of
the schemes’ activities as to the specific investment
product.

The concept of “UCITS” shall be considered as a
generic term, which encompasses a plethora of fund
types. With respect to the investment object (or the
type of assets in which the fund is authorized to in-
vest), UCITS schemes include money market funds,
exchange-traded funds and other types of funds
specified hereinbefore. Most doctrinal sources focus
on the above-mentioned classification of UCITS.
This was justifiable at the early stages of the sub-sec-
tor’s construction due to the lack of those CISs, that
could have been established as UCITS, having been
attributed at the same time to any other categoriza-
tion of investment funds. Being deemed substantive,
this gap shall be addressed through the provision of
the following classification of those CISs which fall
under the UCITS regulatory regime set forth.

From the perspective of organizational structure,
UCITS differ primarily in terms of methods utilized
by the schemes under consideration to allocate their
liquidity among various sub-funds, existing within
one fund. The 2009 Directive, thus, differentiates be-
tween funds of funds, master-feeder funds and um-
brella funds. Let us examine each of these fund types
in more detail.

As introduced by the Directive 2001/108/EC',
funds of funds have two distinct characteristics: firstly,
these funds acquire specific type of assets, i.e., units is-
sued by other UCITS; secondly, such schemes enjoy a
coherent system, where one UCITS invests in another
one with no sub-funds of their own. In this case, it
may be argued that the investment object itself de-
termines a specific (horizontal) structure of the given
fund type (figure 1). Consequently, from a theoreti-
cal standpoint, funds of funds are sometimes referred
to as “UCITS of UCITS” [Amenc, Sender 2010:40].
Despite the apparent simplicity of the funds of funds
organizational structure, the European legislature has
laid down certain limitations to prevent the potential
misuse or abuse of any kind. Say, UCITS may not in-
vest in those CISs (either of UCITS or of non-UCITS
type), where they have already invested in other CISs,
and the total amount of the acquired units exceeds 10
% of the fundss total asset value. This requisite of the
Directive was prompted by the concerns of the po-
tential emergence on the market of the pyramid-type
investment schemes (or the so-called “funds of funds
of funds”) [Anderberg, Bolton 2006:15].
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UCITS UCITS

—

Figure 1. Funds of Funds

Restrictions were also imposed on investments in
non-EU CISs, being subject to Art. 1(2)(a) and (b)
of the 2009 Directive. Funds of funds are entitled to
invest only in units of those non-EU CISs, the coun-
tries of origin of which are covered by the so-called
“equivalence regime’, the application of which, essen-
tially, implies that the regulatory framework of the
third country is considered equivalent to that of the
EU [Moloney 2021:3]. The imposition of the forego-
ing regime involves the Commission making unilat-
eral, indisputable decisions, regarding certain frac-
tions of the financial services sector, and providing
market access to those areas, the regulation of which
in the third country is deemed equivalent [Galushko
2022:35]. However, the implementation of this re-
gime in terms of the Directive in force does not im-
ply that non-EU CISs may sell their units directly to
European retail investors. On the contrary, UCITS,
established within the EU, are granted the right to
acquire units of non-EU CISs upon the establish-
ment of equivalence regime against their countries
of origin. Furthermore, it can be argued that one of
the shortcomings of current UCITS legislation is the
lack of specific provisions on establishing the equiva-
lence regime with respect to the marketing of units
of non-EU CISs within the territory of the Union. As
a result, to date, if non-EU CISs, even where they are
structurally comparable to UCITS and the level of
investor protection offered by the laws of their third
countries is congruent, wish to market their units
within the territory of the Union, they are generally
treated as Alternative investment funds. In this case
access to the SMFS is granted on the basis of bilateral
agreements made between the competent authorities
of the EU Member States and third countries [Sch-
mies 2024:171].

Regarding master-feeder structures (figure 2), it
shall be identified that, in concordance with Art. 58
of the Directive 2009/65/EC, the term “feeder” refers
to those CISs, who direct 85 % of the funds obtained
through sale and purchase of the latter’s units into
the master-fund, which, in its turn, may not act as

a feeder-fund and, therefore, have its pooled capital
allocated to other feeders. The feeder is authorized to
invest the remaining 15 % of the contributed funds to
other highly liquid transferable securities or deriva-
tive financial instruments [Alshaleel 2016:17].

Feeder 2
Feeder 1 Feeder 3
—t & 7—
Master

N

Figure 2. Mater-feeder funds

This type of CIS constitutes a complex (vertical)
structure, wherein all feeders direct most of the in-
vestors’ funds into their master, which is in charge of
the portfolio management.

Turning to the analysis of umbrella funds, the
examination of constraints set out on the national
dimension is illustrative enough in terms of the
schemes’ organizational structure. Assume that
within one umbrella fund, incorporated in conform-
ity with the Cypriot legislation as a single legal entity,
sub-funds A, B and C are operational (figure 3). First-
ly, sub-fund A is empowered to contribute to sub-
funds A and B less than 20 % of its net assets, due to
which sub-funds B and C are not allowed to direct
their investments to sub-fund A. If this is the case,
the cumulative investment of sub-fund A in other
sub-funds shall not exceed 25 % of the net asset value
of the whole fund. Secondly, sub-funds B and C are
entitled to invest in each other a maximum of 10 %
of their net asset value, given the funds have already
been allocated to the latter by the sub-fund A™. In or-
der to prevent the situation, where all invested funds
continuously circulate within the umbrella fund, the
satisfaction of the requirements provided hereinbe-
fore is deemed crucial, since otherwise this could
be used by some CISs as an unfair practice aimed at
the overstatement of the scheme’s assets, which, es-
sentially, shall be considered as a market abuse car-
ried out under the false pretense of the accretion of
the capital within the sub-funds. Consequently, the
fundamental distinction between the umbrella funds

" KPMG: A guide to UCITS funds in Cyprus. Fund Services. Cyprus, March 2017.P. 14. URL: https://assets.kpmg.com/content/
dam/kpmg/cy/pdf/2023/A%20guide%20t0%20UCITS%20funds%20in%20Cyprus%2010_07_23.pdf?clckid=2dc9190c (ac-

cessed date: 07.12.2024).
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and master-feeder structures is that in the former
case, subject to certain restrictions laid down by the
EU Member States, sub-funds are allowed to invest
in other sub-funds, all belonging to the same um-
brella fund.

Umbrella fund
Subfund A Subfund B Subfund C
L] <20% ¢ || <20% ¢
x ‘:3 <10%

Figure 3. Umbrella funds

At the same time, the umbrella funds may operate
as multi-class funds, meaning that these CISs issue
two or more classes of shares (for more detail, please
see below), acquiring which implies that the fee, being
dependent upon the type of the financial instrument
chosen for the investment and the legal framework of
the UCITS home Member State, shall be paid by the
investors'?. Multiple classes of securities may be is-
sued by the umbrella fund itself, so as by the schemes
qualified as its sub-funds [De Luca 2019:732], thus,
the issuance of new classes of securities does not ne-
cessitate the incorporation of another sub-fund [De
Luca 2019:734]. However, where the umbrella fund
has two or more investment objectives, it requires the
formation of new compartments, so as the issuance
of the funds’ respective share classes.

UCITS funds may be also classified pursuant to
their legal form. Where the designated undertakings
are formed as a common fund or unit trust, they is-
sue units, since these schemes lack legal personality
[Adema 2009:12]. If the fund is set up as an invest-
ment company, which is the incorporated business
entity, it is the shares of UCITS that are issued”.

In the common fund, the asset management is
carried out in accordance with its founding docu-
ments with a legal title to such assets being held by
the scheme itself. All income received by UCITS is
then distributed among investors. These rules also

pertain to investment companies. Within the unit
trust, the corpus (familiarly referred to as the trust
property) is held by a person empowered to admin-
ister such assets, aka the trustee, who exercises this
right in favor of the scheme’s beneficiaries and not in
his or her own interest, unless trust agreement speci-
fies otherwise.

In Luxembourg, which is a major European hub
for investment funds (most of which are classified as
umbrella ones [Hazenberg 2013:121]), UCITS frac-
tion of the financial market has seen a significant de-
velopment. As of 2021, Luxembourg accounts for 36
% of the European sub-sector for UCITS schemes,
amounting to € 4.7 trillion in assets'. From a legal
standpoint, Luxembourg domiciled UCITS may be
set up as: 1) common funds (“fonds commun de place-
ment”), which, having no legal identity of their own,
shall be managed by Luxembourg MCs (or by MCs
situated in other Member States of the EU); and 2)
investment companies with variable capital (“société
d'investissement a capital variable”) or fixed capital
(“société d'investissement a capital fixe”), which are
both constituted as artificial bodies [Grec, Marquais
2020:403].

It shall be mentioned that, despite the absence of
direct equivalents of the funds under consideration
in the Russian Federation, some prominent Russian
financial institutions have embraced the benefits of-
fered by this concept by having their own UCITS
funds registered in the European Union. For in-
stance, in 2014, the MC “Sberbank Asset Manage-
ment” (now known as the MC “Pervaya”) incorpo-
rated two funds within the territory of Luxembourg,
namely: Sberbank Russian Equity Fund and Sber-
bank Russian Fixed Income Fund, which, corre-
spondingly, invested in shares and bonds of domestic
companies'. Both of these schemes were incorpo-
rated as UCITS ones and, pursuant to Luxembourg
legislation, assumed the legal form of SICAVs. Al-
though both funds ceased to exist in 2023, the estab-
lishment of such funds serves as a testament to the
reliability of UCITS schemes as collective investment
vehicles.

12 ZEW/OEE: Current Trends in the European Asset Management Industry Report. Lot 1. 2006. P. 9. URL: https://web.archive.
org/web/20180505175850/http:/ec.europa.eu/internal_market/ investment/docs/other_docs/report_en.pdf (accessed

date: 12.12.2024).

13 CESR Consultation Paper on MiFID complex and non-complex financial instruments for the purposes of the Directive's

appropriateness requirements, May 2009. - CESR/09-295. P. 18.

* EFAMA: Fact Book 2022. Brussels, June 2022. P. 21. TRL: https://www.efama.org/sites/default/files/files/Fact%20Book%20

2022%20lowres_2.pdf (accessed date: 10.12.2024).

> |PE D.A.C.H. Asset Management Guide 2014. Sberbank Asset Management. 2014. P 2. URL: https://www.institutional-
investment.de/uploads/tx_instamg/176-177-Sberbank-final.pdf (accessed date: 09.02.2025).
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The latter is also substantiated by the fact that
numerous US corporations, functioning in the coun-
try’s financial market, have also taken notice of the
UCITS brand, introduced under the authority of the
European legislature. Say, Goldman Sachs, world-
renowned investment bank, has established the
Goldman Sachs ETF ICAV (Irish Collective Asset-
Management Vehicle), which, being domiciled in
Ireland, encompasses at least 10 sub-funds, operat-
ing as separate UCITS. These funds engage in diverse
range of investments, spanning from green bonds to
bonds issued by the government of China.

The type of security instruments issued by UCITS
rests on the legal form of such CISs. At the EU level,
there is currently no legislation, that could arrange
miscellaneous share classes in a sufficient, carefully
ordered fashion. As a result, a multitude of approach-
es to addressing this issue, which have emerged at the
national level, have been implemented. With this is-
sue having been raised on several occasions by the
European Securities and Markets Authority (ESMA),
following extensive debate in 2014'° and 2016", two
documents, which endeavored to delve into this mat-
ter, were made public. In 2017, ESMA published its
opinion on “Share classes of UCITS™®, having this
concept explicated as “different types of units or
shares, belonging to the same UCITS”, which “attrib-
ute different rights or features to sub-sets of investors
in relation to their investment”, despite the fact that
all investors contribute their funds to a single invest-
ment portfolio. In other words, distinct share classes,
existing within a single fund, to a certain extent allow
for the “individualization” of investment strategy of a
specific investor, albeit this matter is predominantly
governed by the soft law of the EU and domestic leg-
islation of the EU Member States.

A unique status of UCITS schemes is also contin-
gent upon the specific nature of those contributing
to the CISs at issue. Since offers on the acquisition of
units/shares of funds, falling under this category, as
detailed above, shall be made publicly, the majority
of those purchasing such assets are retail investors,
who tend to adhere to more conservative investment
practices and lack the expertise and skills required.
Having acknowledged the substantial risks associ-
ated with the investments of the kind, the European
legislator has provided for a series of safeguards to
protect the legal rights and interests of non-sophis-
ticated investors.

4. The Fundamental Rules Governing the Op-
eration of UCITS Schemes

UCITS that intend to provide their services
within the territory of the EU Member States, oth-
er than those, where such entities were established
and obtained their license, shall submit the relevant
notification to such countries. This requirement, in-
troduced as a part of the initial UCITS Directive,
has proven its efficacy over time on a market-wide
scale, enabling numerous financial institutions with
a “European passport” to conduct their operations
throughout the EU. While taking its first steps, the
UCITS sub-sector encountered challenges, related
to protectionist measures employed by some states,
leading to delays in obtaining a special permit to car-
ry out investing activities in the host Member States,
to discrepancies in the national marketing rules, so
as to the lack of convergence in terms of the supervi-
sory practices, thus, giving rise to uncertainty within
the sub-sector. Consequently, the impediments for
trans-border execution of UCITS activities persisted
for 24 years, spanning from 1985 to 2009.

With the Directive 2009/65/EC entering into
force, the fundamental modification as to the exist-
ing notification procedure was introduced. Instead
of the burdensome procedure, whereby the UCITS
should have notified the host Member State’s super-
visory authorities on the intent to conduct its activi-
ties there, it is the appropriate governmental body
of UCITS home Member State, which is now bound
to forward such notice. The aforesaid alteration has
eliminated the possibility of the host country impos-
ing excessive requirements on the schemes involved,
thereby ensuring compliance with domestic legisla-
tion of the host. This rule has enhanced the efficiency
of the sub-sector by having reduced the transaction
costs, which, in its turn, facilitated the creation of
the level playing field and promoted fair competition
among UCITS funds both within and outside the
territory of the EU [Krupa 2024:664].

To be more specific, the entire simplified notifica-
tion procedure may be now broken down into two
steps.

Step 1. A UCITS (or its management com-
pany) notifies the financial supervisor of the state
of such undertaking’s origin. The competent body
of the home country shall, within 10 business days

6 ESMA: Discussion Paper: Share classes of UCITS, 23 December 2014. - ESMA/2014/1577.
7 ESMA: Discussion Paper: UCITS share classes, 6 April 2016. - ESMA/2016/570.
8 ESMA: Opinion: Share classes of UCITS, 30 January 2017. - ESMA-34-43-296.
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of receiving the notice, direct it to the appropriate
agency of the country, where UCITS intends to pro-
vide services. Note should be made here as regards
the Commission, adopting a range of supplementary
regulations and directives, which clarify the spe-
cific provisions of the legal act under analysis. One
such example is the (implementing) Commission
Regulation (EU) No 584/2010 of 1 July 2010" on the
standard notification form and the exchange of in-
formation between competent authorities, covering
the procedure for and the content of notification. As
it is inferred from the title, this Regulation provides
for the standard notification form, which the home
supervisor shall send to the host authority. The form
enclosed to the Regulation as Annex I must include:
the undertaking’s name, its compartments (if any),
scheme’s constituent documents, details requested
by the competent bodies of the host Member State,
etc. Pursuant to Art. 3 of the Regulation 584/2010 the
home supervisor is empowered to communicate the
standard form of notice via E-mail®.

Step 2. The competent body of the host MS un-
dertakes to confirm the receipt of such notifications
within five working days. As soon as it has been
brought to the attention of the UCITS that the notices
explicated herein have been submitted to the appro-
priate governmental agency of the host Member State,
this entity is deemed to have been granted the right
to commence its activities in host country. Therefore,
UCITS are now vested with the power to operate in
the host Member States of the EU without awaiting
regulatory approval®’. In this regard, the intention of
the European legislator is obviously that of addressing
the artificial obstacles, that may arise from the insuf-
ficient level of approximation of supervisory practices.

Still, where the enforcement practices applied by
the supervisory bodies have been further refined,
some Member States of the EU act inconsistently.

Say, in 2012 the Irish Funds Industry Association in-
dicated that “the approach taken by some countries
has been that a UCITS is not permitted to access the
market until it has been notified by the home regula-
tor that the host Member State has received the com-
plete notification package™. The host has five busi-
ness days to notify the home of the receipt of such
notifications, resulting in UCITS waiting a maximum
of 15 business days upon the submission of the iden-
tified instruments to access the market of the host
country. The foregoing circumstances contravene the
provisions of the Directive, being deemed incompat-
ible with the smooth functioning of the SMES fund
industry.

Despite this, the degree of harmonization of le-
gal relations affected by the 2009 Directive dem-
onstrates the legislative body’s intent to reduce the
number of such limitations, which stem from the
insufficiency of supervisory convergence. Besides,
a deliberate movement towards the unification of
the legal basis evidences that the regulatory ap-
proach taken within the sub-sector for UCITS funds
is suited to the needs of the time and may serve as
an example of transition to the second phase in the
development of the EU SMFS [Kasyanov, Kachalyan
2024:2]. The simplified notification procedure has
significantly decreased the administrative burden on
the relevant undertakings, however certain restric-
tions regarding the marketing of UCITS remain. To
facilitate the admission of foreign undertakings of
the kind to the market of the host country, the 2009
Directive requires the EU nations to ensure unim-
peded access to the internal regulations, governing
their marketing practices, through Internet. Such
acts shall be published in English, which in Art.
5(7) of the Directive is discreetly referred to as “a
language customary in the sphere of international

finance™.

% Commission Regulation (EU) No 584/2010 of 1 July 2010 implementing Directive 2009/65/EC of the European Parlia-
ment and of the Council as regards the form and content of the standard notification letter and UCITS attestation, the use of
electronic communication between competent authorities for the purpose of notification, and procedures for on-the-spot
verifications and investigations and the exchange of information between competent authorities. — OJ L 176. 10.7.2010.
P. 6-27.

2 See, e.g., National rules for marketing of units of UCITS units/shares in Hungary and other specific national regulations
related to the notification procedure. P. 7. URL: https://www.mnb.hu/ letoltes/national-rules-for-marketing-of-units-of-
ucits-units-1.pdf?clckid=abe15c79 (accessed date: 05.12.2024).

21 Buttigieg C. The development of the EU regulatory and supervisory framework applicable to UCITS: a critical examina-
tion of the conditions and limitations of mutual recognition. DPhil in Law Thesis. University of Sussex. 2014. P. 169.

2 Jrish Funds Industry Association. Consultation Document UCITS, Product Rules, Liquidity Management, Deposi-
tary, Money Market Funds, Long-term Investments. Brussels, 18 October 2012. P. 39. URL: https://web.archive.org/
web/20220118234512/https://ec.europa.eu/finance/consultations/2012/  ucits/docs/contributions/registered-organisa-
tions/irish-funds-industry-association_en.pdf (accessed date: 03.12.2024).

2 Directive 2009/65/EC. Op. cit.
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A unique position in terms of the governance
of UCITS activities is held by the policy on merg-
ers. Before delving into the analysis of the proposed
mechanism, it is necessary to justify the rationale be-
hind harmonization in this area. The fact is that the
stock market — not only that of the EU - is generally
arranged in the manner, whereby the fund’s expenses
are reciprocally proportional to its size. That is, the
larger the net asset value of the CIS, the lower the
cost of the services it provides. In 2007, the Com-
mission raised concerns regarding the average size of
the European fund being one-fifth that of the Ameri-
can fund*, with 54 % of European schemes having
managed the assets worth less than € 50 million, at
the end of 2004. All these resulted in the Europe-
domiciled investors having to pay more than their
American counterpart. Relatively modest UCITS
asset value hindered the economic growth, reduced
the opportunities for such CISs and affected the in-
terests of private investors. Through the introduction
of the mechanism for merger, the costs incurred by
such schemes, in conjunction with various estimates,
could decrease by € 8,6 billion per annum?.

For this purpose, the UCITS Directive provides
for two types of mergers: 1) cross-border merger of
at least two UCITS schemes set up in different states
of the EU, and 2) domestic one, which implies that
at least two undertakings, established in the same
Member State, merge into one UCITS. In the latter
case, no less than one of the UCITS involved in such
reorganization shall have authorization to conduct
its operations in another Member State of the EU
[Stefanini 2015:25], or, by virtue of Art. 2(1)(r), shall
be notified subject to the provisions of Art. 93.

Given the diverse legal traditions of the Member
States, the right to determine the methods of merg-
er is reserved by the 2009 Directive with the afore-
mentioned states, thus, leading to the imposition of
certain constraints regarding the legal form of the
undertakings under analysis. The latter is the case,
where the laws of some of the EU Member States do
not imply that UCITS may choose between all three
legal forms outlined above, e.g., in countries that
belong to Romano-Germanic legal system, which

constitute the vast majority of the EU nations, unit
trusts are less common in contrast to mutual funds
and investment companies, meaning that in such
states mergers are possible, albeit effectuated with
due regard for the forms of funds recognized by the
legal framework of a jurisdiction. In order to ensure
the unhindered operation of the mechanism at issue,
the Directive places the Member States under an ob-
ligation to acknowledge cross-border mergers what-
ever legal structure or mode of merger have been
opted for by the parties involved.

To protect the investors™ interests, the Directive
2009/65/EC sets out a range of prerequisites to be
met prior to a merger. These requirements entail, in-
ter alia, procuring authorization from the pertinent
regulatory body of the home country of UCITS, with
regard to which the agreement has been executed
and the merger is being undertaken. This is a sig-
nificant regulatory provision, since the very process
of amalgamation may have a stronger impact on the
unitholders of such undertaking. As indicated in Art.
39(3) of the Directive, this process shall be overseen
in close cooperation with the relevant authorities of
the states of origin of the entities involved. Further-
more, Art. 42(1) of the 2009 Directive introduces the
rule regarding mandatory monitoring of mergers of
UCITS by a depositary or by an independent auditor.
In having its activities carried out, the auditor shall
adhere to the provisions of the Directive 2006/43/
EC of 17 May 2006 on statutory audits of annual
accounts and consolidated accounts®. Prior to the
conclusion of a relevant transaction, the depositary
or the independent auditor shall draw up the report,
estimating the agreement for merger upon the fol-
lowing criteria: the standards employed by the par-
ties to determine the value of assets and liabilities
of the schemes, the method for the exchange ratio
calculation, etc.

In order to obtain approval from the relevant au-
thorities, UCITS is required to fulfill another condi-
tion precedent prescribed in the Directive. All infor-
mation regarding the merger shall be provided in a
transparent manner, that is to say, not only must it
be available to the competent authorities, but also to

24 European Commission. Initial orientations for discussion on possible adjustments to the UCITS Directive (Exposure
Draft). - P. 2. URL: https://web.archive.org/web/20180525010716/http: /ec.europa.eu:80/internal_market/investment/
docs/legal_texts/orientations/mergersexposure_en.pdf (accessed date: 05.12.2024).

% |bid. P. 5.

% Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual ac-
counts and consolidated accounts, amending Council Directives 78/660/EEC and 83/349/EEC and repealing Council Direc-

tive 84/253/EEC. - OJL 157.9.6.2006. P. 87-107.
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the investors of UCITS. As far as it is concerned with
the cross-border merger, the foregoing requirement
is especially important as it allows to address or miti-
gate the risk of information asymmetry, which may
increase considerably, where retail investors of the
UCITS involved in reorganization lack proficiency
in the language of UCITS home state.

It is due to this reason that the Commission
adopted the (implementing) Directive 2010/42/EU
of 1 July 2010%, which clearly sets forth the require-
ments on what data shall be communicated to in-
vestors: 1) the analysis of all expenses the investors
might incur; 2) the details specifying any changes
in the scope of unitholders’ rights which may result
from the merger; 3) the current specimen of the key
investor information document of target UCITS, etc.

In some countries mergers may take place ex-
clusively upon the result of the vote. In such cases,
the unitholders shall be informed of the voting pro-
cedure. In compliance with Art. 7 of the Directive
2010/42/EU, this information may be communicated
to the undertakings’ investors either in the form of
hard copy or through any other durable medium,
provided that the investors have explicitly stated such
willingness. All preliminary requirements designated
hereinbefore shall serve as additional safeguards for
the protection of retail investors [Annuziata 2019:7],
the practical application of which enables consum-
ers of UCITS services to make informed investment
decisions.

5. Conclusion

For approximately 40 years, European lawmak-
ers have been enhancing the UCITS legal framework
through either the adoption of amendments to the
existing directives, or the enactment of novel legisla-
tion specifically tailored to address the needs of the
sub-sector. To date, there have been six revisions to
the 1985 Directive, which have paved the way for
the formation of the modern compendium of rules,
governing the activities of one of the most significant
actors within the European collective investment
market. The global economic and financial crisis of
2008-2009 made European legislative bodies take
decisive action in the financial market. Where once
EU Member States could hinder financial integra-
tion, taking into account parochial interests inherent
to their national markets, the bitter aftermath of the

crisis underscored the necessity for deeper coopera-
tion in this sensitive area, especially for retail inves-
tors. All these substantiates the meticulous design of
the legal framework for UCITS schemes.

The concept of European passport, the introduc-
tion of which has significantly altered the balance of
interests on the market, constitutes one of the under-
lying principles of such regulation. Upon obtaining
the passport, UCITS gains the right to conduct its
operation within the entire SMFS. As time passed,
having recognized its substantive benefits, the law-
makers of the EU expanded the scope of this concept
to encompass management companies, effectively
eliminating another barrier to the free movement of
UCITS within the Union.

The legislative focus on this area shall also be
viewed in light of the unique nature of entities in-
vesting in UCITS. The maintenance of a due level
of protection for the rights and interests of private
investors is a paramount objective of the regulatory
framework governing UCITS activities, since collec-
tive investment typically falls outside the purview of
such persons, thereby increasing the likelihood of
potential risks. To prevent such scenarios, a compre-
hensive scope of investor protection measures has
been implemented at pan-European level, namely:
specific categories of funds exempt from the relevant
regulation have been clearly delineated; stringent re-
quirements pertaining to the volume of investments
in specific assets have been imposed on the majority
of complex UCITS schemes, which may be classified
not only on the basis of their investment object, but
also their organizational structure and legal form.

The introduction of the procedure for the notifi-
cation of the host Member State of UCITS intention
to carry out its operations therein (which constitutes
the fraction of the regulatory design granting vari-
ous financial institutions acting within the SMFS full
access to the benefits afforded by the European pass-
port) and subsequently of the simplified procedure
have significantly reduced the expenses incurred by
UCITS funds. The latter was due to the inception of a
requirement under which the competent authorities
of the host shall be notified by the respective bod-
ies of the home state. Being some sort of a novelty,
this imperative serves as one of the means of foster-
ing fair competition among UCITS schemes within the
EU, which is essential to maintain an adequate level
of investor protection.

Z" Commission Directive 2010/42/EU of 1 July 2010 implementing Directive 2009/65/EC of the European Parliament and of
the Council as regards certain provisions concerning fund mergers, master-feeder structures and notification procedure. -

0JL176.10.7.2010. P. 28-41.
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Adoption of the procedure for merger of UCITS,
of both cross-border and domestic type, prompted
by the Commission’s concerns regarding the average
size of European funds, has led to the enhancement
of bona fide competition between the aforesaid under-
takings and various types of funds operating within
the US. This advancement is especially important in
terms of safeguarding the investors. To ensure trans-
parency and accountability, several measures have
been putin place. These include obtaining the approv-
al from home supervisory bodies of target UCITS;
monitoring of reorganization through a designated
depositary or independent auditor; communicating
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Nudopmanus 06 aBTope
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