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IOPUCONKLUMA MEXXOYHAPOAHOIO
CYOA OOH: HEKOTOPDIE
TEOPETUYECKUE BOMPOCHI

BBEJNEHUE. Mexcoynapoonuiii cyo OOH, edun-
CMBEHHDbIT U3 MeNOYHAPOOHDIX CYOeOHBIX OP2aHOB,
yupexoen Yemasom OOH, npuuem «8 Kauecmee
enaeHozo cyoebrozo opeana Ob6wvedunennvix Ha-
yuti». O6s3amenvcmea 2ocyoapcme no Yemasy
OOH umetom npeumyusectnéeHHyo cumy 6 omHo-
uieHuU 0053amenvcms no a6omy 0py2omy mexucoy-
HapodHomy 0ozosopy (cm. 103 Yemasa OOH). Mc-
nonxexue pewsenuii Cyoa moxcem obecneuusarmvcs
Cosemom beszonacnocmu OOH (cm. 94 Yemasa
OOH). Bce eocyoapcmea - unenvt OOH, 8 mom uuc-
ne Poccutickas @edepaus, AGNAIOMCT YHACMHUKA-
mu Cmamyma Mexoynapoornozo cyoa OOH, komo-
pulil, 6 c6010 04epedv, cocmaesngem 4acmo Yemasa
OOH (cm. 92).

B nacmosuweti pabome npeomemHo uccnedyomcs ¢
MOUKU 3PeHUS MeopuL MeIOYHAPOOHO20 Npasa me
B03HUKAIOUUE 6 COBPEMEHHOTI NPpAKMUKe B0NPOCDL
Komopble CéA3aHbL ¢ YCMAHOBTIEHUEM HOPUCOUKUUL
Meswoynapoorozo cyoa OOH, npesxcde 8cezo no Oe-
71aM, NePeOanHbIM eMy No COACUI0 CHOPAULUX 20CY-
dapcme. Bouigensiomcsa ocobeHHocmu, npeumyuse-
cmea U He0OCMAmKU Ka#0020 U3 Ccnoco0os

6

yecmanoenenus pucouxyuu Cyoa 6 KoHmexcme e2o
COBPEMEHHOL NPAKMUKU U NPABOBLIX NOULULL 20CY -
dapcme.

MATEPUAIJBI N METO/BbI. Hacmosiuyast cma-
Mbs 0CHOBbL8ACTNCA HA aHanu3e 0okymenmos Cyoa,
OMHOCAULUXCA K YCIMAHOBIIEHUIO €20 10PUCOUKUL
10 MeHOYHAPOOHBIM CHOPAM, 8 TOM HUCTIE MeM,
Komopovle nepedarvl Ha e20 PAccMompeHue 0OHUM
U3 CNOPAUUX 20CY0APCME NPU USHAHATLHOLL Hesc-
Hocmu no3uyuu Opyeoti cnopsueii croponvl. Ilpu
aMOM uccredyemcs npakmuka 2ocyoapcme 6 067a-
cmu npusHanus ropucouxyuu Cyda coenacHo ezo
Cmamymy, a makie OMHOCTULUECS K 1TeMe HAYY-
Hole Mpyobl POCCULICKUX U 3apybexcHblx npasose-
008-MexH0yHapoOHUK08. B xauecmee memodos uc-
C71e00BAHUS  UCNOMb308AHLL  00UjeHaAyuHble U
cneyuanvHole (U38ectnHble OPUCHPYOeHULL) Mero-
Ovl NO3HAHUS, 8 MOM Hucse HOPMAaNbHO-T0ZUYe-
CKUil, UCMOPUKO-NPABOBOLl U CPABHUMENbHO-NPA-
808011

PE3YJIbTATBI MCCIIEOOBAHMUA. B Hacmos-
wieil cmamve NOKA3aHo, YMo ¢ PUOUHecKotl mou-
KU 3peHUsT HeKOPPEKMHO CHUMAMb MoKOecmeeH-
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HbIMU ucnonv3yemole 6 Cmamyme
Mesoynapoonozo cyoa OOH nousmus «komne-
menyus Cyoa» u «iopucoukyus Cyoa», xoms ma-
Koe omoxoecmeneHue U NPOBOOUMCT ABMOPU-
memHviMu  3apybexcHoimu  npasosedamu. Ilo
cmoicny Yemasa OOH nowsamue «komnemeHyus
Cyoa» wiupe, uwem mepmun «topucouxuus Cyoa»,
npuuem nocneoHuti 60cmpe6o8ax MonvKo 6 C6sA3U
co cnopamu 2ocyoapcms, paspeuiaemoimu Mexcoy-
HapooHovim cyoom OOH, a mouree, 6 ces3u ¢ ycma-
Ho87IeHUeM NOOCYOHOCMU CHOpa, NepedaHH020
Cyoy.

B cmamve cnocobvl evipaxceHus zocyoapcmeamu
coenacusi Ha topucouxkyuto Cyoa, npedycmompen-
Hole ezo Cmamymom, pazdesneHvl HA MPU OCHOBHblE
kamezopuu: 1) nepedauy dena Cydy nocpedcmeom
CHeUUAnbHO20 COTIAUEHUS, 3AKTIOUEHHO20 MeH Oy
cnopawumu eocyoapcmeamus; 2) opucouxyuto Cyoa
1o cnopam, nepedaHHvim emy Ha 0CHOBe MeHOyHA-
POOHbBIX 002060p08; 3) NpusHaHue 20cy0apcmeom
topucouxyuu Cyoa nymem 00HOCHOPOHHE20 3A516-
NleHus. B konmexcme npakmuku 2ocyoapcme u
Cyoa evisieneHbl 0C00EHHOCMU PA3HBIX CNOC0008
BLIPANEHUS CONACUT 20CY0apCcme ¢ pucoukyuen
Cyoa.

OBCYJXOEHUE U BbIBODbI. B kauecmese Ha-
IAOHbIX  NPUMEPOB  UCCIE0YIOMCA  KOHKPemHble
MeH20Ccy0apcmeeHHvle CHOpbl, 6 KOMOPuix nepeo
Cydom cmasuscs 60npoc 0 HATUYUU UNU OMCYM-
cmeuu no Hum ezo topucoukuuu. Ilpu ananuse
NPAKMUKU BblPAKEHUS 20CYOAPCINEAMU CONIACUS C
topucouxyueti Cyda nocpedcmeom cneuuanvHozo
coenauenust (Unu «KOMNPOMUCCA») NOKA3AHO, U0
OaHHwvIli cnocob xapakmeper OnS PACCMOMPEHUS
yoHe CPopMUpo6asLULe20Cs cnopa, Hanuvue Komopo-
20 20Cy0apcmea — cropoHvL 0eid He 0CNAPUearom.
bonee moeo, nepedaua cnopa Ha paccmomperue
Cyda oscudaema u 07 20Cy0apcmMea-omeemuuKa.
Buisenenvl npasoevie naocul U MUHycbl 075 y4a-
CMBYIOULUX 6 Cnope 20cydapcme, npucyusue 0aHHo-
MYy cnoco6y.

IIo pesynvmamam uccne008aHus 0XApaKmepu3o6a-
Hbl PUOUHeCKU NpUeeKamenvHvle U NPoOieMHble
acnexmut paccmomperuss Cyoom cnopoe Ha ocHose
HOPUCOUKYUOHHDBIX 002080PHBIX KIAY3YIL.

Ocoboe sHumarnue 6 cmamuve yoeneHo aHanusy oo-
HOCMOPOHHUX 3as671eHUTL 20CY0apCcMe 0 NPUSHAHUU
topucouxyuu Cyoa, 6e3ycnosHbLX U HA YCIOBUSX,
coenacHo Cmamymy Cyoa. VimenHo npaxmuxa 2o-
cyoapcme no Popmynuposanulo wpuUouUecky U3o-
UPEHHBIX YCTI06ULE 00DEKMUBHO NPUBENA K YCTI0NH -
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HeHU0 6cell CUCeMbl PaKynomamuseHoLi Kay3yol,
npedycmompentoti Yemasom OOH. B uacmnocmu,
N0KA3aHbL MPYOHOCHU MONIKOBAHUS U NPUMEHEHUST
«MEMNOPATILHBIX YC0BULLY; CTIOHHOCMU NPABOBOLL
OUEHKU COOePHAHUT HEKOMOPBLX YCI08ULL, 0003HA-
UEHHDIX 20CY0APCNEOM 6 e20 3aA6/IeHUU O NPUSHA-
Huu topucoukyuu Cyoa; cnyuau, xo20a 3aseneHue
20Cy0apcmeom 4pesmepHo UUPOKUX YCI06ULl C60-
Oum Ha Hem caMo NPUSHAHUE UM 0PUCOUKUUU
Cyoa.

B nopsoke 66160006 KOHCMAMUpyemcs, 4mo Kax-
00My U3 UCCTIE008AHHBIX CHOCO006 CONACUS 20CY-
dapcmea c topucoukyueti MexOyHnapooHozo cyoa
OOH npucywu c60u 0cobeHHOCMU, npeumyuse-
cmea u npobnemuole xapakmepucmuxu. IIpakmu-
ka peanusauuu cosoanroti Yemasom OOH cucme-
mot ropucoukyuu  Cyda noxasvieaem 6ONbULYIO
appekmusHocMy UL NPU  UHIMEZPUPOBAHHOM
yueme 6cex HOPUOUHECKUX OCHOBAHULL, NpPedycMo-
mperHbvix 6 cm. 36 Cmamyma Cyoa, npu HeyKOCHU-
menvHOM COOMIO0eHUU  MeHOYHAPOOHO-NPABOBYIX
Hopm, 3akpensieHHvix 6 uenom 6 Ycmase OOH, u -
0C00eHHO — NPU YBaMeHUU OCHOBHbIX NPUHUUNOS
MeHOYHAPOOHO20 Npasa, ompajpeHHvlx 6 Ycmase.
Hedonycmumo u3bupamenvtoe, @ppazmenmaproe
MONIKOBAHUE NPABOBHLIX HOPM, HNPUMEHUMBIX K
ycmanoeneruto topucoukuyuu Cyoa. Kaxcovui u3
€noco606 NPUSHAHUA MAKOLl WPUCOUKUUU BbINOT-
HAem c6010 NONE3HY10 PYHKUUIO MONbKO 6 Uenoc-
HOM KOHmekcme npas u 0043amenvcme 2ocy-
dapcme no Yemasy OOH, siensemcssppekmusHoim
8 KOHKPemHbLX 00cmosmenvcmaeax, 6y0y4u npuem-
JIeMbIM O7IST CROPAULUX 20CY0APCME U 0elicmaeyst co-
00pa3HO CO2NIACOBAHUI UX CYBEPEHHDIX BOTIb.
KITIOYEBBIE CJIOBA: MexoyHapoonviii cyo
OOH, IlocmoauHnas nanama Mmex0yHAPOOHO20
npasocyoust, PUCOUKUUS 20cy0apcmea, pucoux-
yus Mexoynapoonozo cyoa OOH, komnemeHuus
Mescoynapoonoeo cyoa OOH, cm. 36 Cmamyma
Mescoynapoonoeo cyoa OOH, cneyuanvHoe coena-
uieHue, KOMNPOMUCC, 002060PHAS IOPUCOUKUUOHHAS
Knay3yna, 3aseneHue 0 NPUSHAHUU HOPUCOUKUUU
Mescoynapooroeo cyoa OOH, cucmema gpaxynoma-
MUBHOLL KNIAY3Y /bl

IS OUTUPOBAHWA: Beuterxkanun A.H.,
3unuenko O.JM. 2018. IOpucoukiuus MexpayHa-
ponHoro cyga OOH: HekoTOpble TeopeTudeckue
BOIIPOCBL. — MOCKOBCKULL #YPHAT MeHOYHAPOOHO-
20 npasa. Ne 4. C. 6-32.
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THE JURISDICTION OF THE
INTERNATIONAL COURT OF JUSTICE:

SOME THEORETICAL

INTRODUCTION. The International Court of Jus-
tice is the only international judicial body established
by the Charter of the United Nations as “the principal
judicial organ of the United Nations”; and the obliga-
tions of States under the Charter of the United Na-
tions shall prevail over obligations under any other
international agreement (Art. 103 of the Charter of
the United Nations); the execution of the decisions of
the Court may be ensured by the UN Security Coun-
cil (Art. 94 of the Charter of the United Nations). All
UN member States, including the Russian Federation,
are parties to the Statute of the International Court
of Justice, and its Statute forms an integral part of the
UN Charter (Art. 92).

The present article explores in detail the theoretical and
practical issues related to the establishment of the juris-
diction of the International Court of Justice. It contains
the analysis of the features, advantages and disadvan-
tages of the methods of establishing the jurisdiction of
the Court in the context of the current practice of the
Court and the legal positions of States.

MATERIALS AND METHODS. The article is
based on the analysis, first of all, of the documents
of the Court related to the establishment of its juris-
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diction in international disputes referred to it. This
study also examines the practice of States in the field
of recognition of the Court's jurisdiction under the
Statute, as well as related scientific works of Russian
and foreign scholars in the field of international law.
The methods used in the course of this study include
general and specific (existing in the legal science)
scientific cognition methods, including the methods
of formal logic, legal history and comparative legal
research.

RESEARCH RESULTS. The article shows that it
is not legally correct to give identical meaning to the
terms ‘competence of the Court” and “jurisdiction of
the Court” used in the Statute of the International
Court of Justice, although some authoritative foreign
jurists do so. Within the meaning of the UN Charter,
the term “competence of the Court” is broader in its
meaning than the term “jurisdiction of the Court™
the latter is used only in connection with disputes of
States that are resolved by the International Court of
Justice, i.e. with the establishment of the jurisdiction
over the dispute referred to the Court.

The article classifies the ways in which States express
their consent to the jurisdiction of the Court under
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its Statute into three main categories: (1) referral of
a case to the Court by means of a special agreement
concluded between the contesting States; (2) jurisdic-
tion of the Court over disputes submitted to it on the
basis of international agreements; (3) recognition by
the State of the jurisdiction of the Court by means
of a unilateral declaration. The article indicates the
features of different ways of expressing the consent of
States to the jurisdiction of the Court in the context
of the practice of States and of the Court.
DISCUSSION AND CONCLUSIONS. By means
of illustration the authors refer to inter-state disputes,
where jurisdictional issues were raised at the Court.
The analysis of the use of special agreement (or “com-
promis”) shows that this method of consent to the
jurisdiction of the Court is typical for the consider-
ation of an already formed dispute, the existence of
which the relevant States do not contest, and its trans-
fer to the Court is expected by the respondent State.
The article also reveals the legal disadvantages inher-
ent in this method.

The article reveals legally advantageous as well as
problematic aspects related to disputes referred to the
Court on the basis of jurisdictional clauses of treaties.
Attention is devoted to the analysis of unilateral dec-
larations of States recognizing the jurisdiction of the
Court, which may be conditional. It is the practice of
States to formulate legally sophisticated conditions
that has objectively complicated the whole “Optional
Clause” system provided for by the UN Charter. In
particular, the article indicates the difficulties of in-
terpretation and application of temporal conditions;
difficulties of legal assessment of the content of some
conditions made by States in their declarations recog-
nizing the jurisdiction of the Court; cases when exces-

1. AKTyaIII)HOCTI) 1 HOBM3HA UCCIEAOBaAHNA

expyHapopnnbiit cyr OOH (manee Taxoke —

Cyn) YIIOTHOMOYEH pacCMaTpyBarh CIIO-

pbl MeXHy TOCYAApCTBaMM U BBIHOCHUTD
KOHCY/IbTaTVBHbIE 3aK/TIOYeHNs 10 3ampocaM [eHe-
panbHOIt Accambren, CoBeta Besomacroctu u (mpn
COOMIONIEHNM OIPEJE/IeHHBbIX YCIOBUII) HEKOTOPBIX
mpyrux oprano OOH, a Takxe ee crenuam3npo-
BaHHBIX YYPEX/EHNUII 10 BOIPOCAM WX JIeATeTbHO-
cru, ecnu Tenepanpuast Accamb6ress OOH pana Ha 3T0
paspeurenne. B enom Cypy, 0co6eHHO ero opranusa-
LMY U1 TIPAKTIKe, OCBSAIIEHO MHOYKECTBO JICCIefI0Ba-
HUJL, B TOM YUCTI€ B PYCCKOSI3bIYHOM MEXYHAPOLHO-
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sively broad conditions nullify the recognition of the
jurisdiction of the Court.

The authors conclude that each of the named methods
of expressing States’ consent to the jurisdiction of the
International Court of Justice has its own character-
istics, advantages and disadvantages. The system of
the Court’s jurisdiction established by the UN Char-
ter shows its efficiency only when all legal possibilities
provided for in Art. 36 of the Statute are taken into
account, and when international legal norms provid-
ed in the UN Charter, especially the core principles of
international law, are strictly complied with. Selective,
fragmentary interpretation of the legal norms appli-
cable to the establishment of the jurisdiction of the
Court is not permitted. Each of the methods of recog-
nizing its jurisdiction performs its function only in the
general context of the rights and obligations of States
under the UN Charter; every method is effective in
concrete circumstances and acceptable to disputing
States in accordance with their sovereign will.
KEYWORDS: International Court of Justice, Per-
manent Court of International Justice, jurisdiction
of the State, jurisdiction of the International Court
of Justice, competence of the International Court of
Justice, Art. 36 of the Statute of the International
Court of Justice, special agreement, compromis,
treaty jurisdictional clause, declaration recognizing
the jurisdiction of the International Court of Justice,
Optional Clause system

FOR CITATION: Vylegzhanin A.N., Zinchen-
ko O.I. The Jurisdiction of the International Court
of Justice: some theoretical issues. — Moscow Jour-
nal of International Law. 2018. No. 4. P. 6-32.
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npasoBoit ymreparype [I[lomsauckmit 1951; Kpsuios
1958; KoxeBHukos, [llapmanasamsumm 1971], 4ero
He CKaXeIlb O JJOCTaTOYHO YacTO [UCKYTUPYeMON
npobeme — 0 ero pUCAVKIMY. Ee akTyambHOCTS,
KaK II0Ka3bIBAIOT OXKECTOYEHHbIE IOPUANIECKIE II0-
emuHKn B Cygie, 00yC/IOB/IeHa TeM, YTO VICXOJ pellle-
HusA Borpoca o oopucaukiyy Cyga uMeer 6omblioe
3Ha4YeHMe JIA CIOPAILIVIX TOCYHApCTB.

2. lonsarusa «ropucouknusa Cyga» n
«xommneTteHnya Cyna»

MHorre npaBOBENbl MCXOGAT M3 TOXJECTBEH-
HocTu ucnonbsyeMplx B Craryre MexzyHapop-
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Horo cyga OOH nonsatuit «kommeteHys» Cyna u
€ro «IOPUCAUKLVA», IPUYeM TaKoe OTOXKIEeCTBIIe-
HJie TIPOBOJUTCA Y aBTOPUTETHBIMMU 3aPyOeKHBIMM
aBTopamu. Tak, B KHUTe ITIABHOTO IOPUIYECKOTO
coBetHuka Mexaynapognoro cyga OOH, mpod.
X. Tepnsest The International Court of Justice, ns-
maHHOI B 2016 I., yTBEP)KHAETCA, YTO IOJIHOMOYNE
YCTaHOBUTH Iopucaukuuio (jurisdiction) mpucymie
He TOJbKO CyfieOHBIM M apOUTPaKHBIM OpraHaMm,
HO TaKKe M «IOMUTHYecKuM opraHam» (political
organs), XOTsA 3/leCb «3HA4MMOCTb 3TOIO TEPMM-
Ha yxe fpyras» (though the term jurisdiction then
has a different significance) [Thirlway 2016:38].
B mopTBepxaeHne cBoeil TOUKM 3peHNUA aBTOpP CChI-
naetcs Ha To, 4To B OOH «kax«[iplil opraH Jo/mKeH
OIpefieNnnTh CBOI0 Iopuciukuuio» (determine its
own jurisdiction)!, HO «K IOPUCAMKUMYU IIONTUTHU-
YeCKOr0 OpraHa He MO)KET OTHOCUTbCA IPUHATIE
obs3piBatonyx pemreHnin» (but the jurisdiction of a
political organ may not be to make binding decisions)
[Thirlway 2016:38].

Kax mpepcTaBisgercs, Takoil MOAXOf, opujnde-
ckn Hebesynpeunslit. [ 6osblieil TOYHOCTH aB-
TOpYy CIefoBao Obl B OTHOLIGHMM KpPyra BeleHMsA
HONUTUYECKNX OPraHOB MCIIO/Nb30BAaTh TEPMUH
«KOMIIeTeHIMsA» (competence), a He <IOPUCHUK-
mys»’. B otHomennu MexpynapopHoro cypa OOH
B OJIHMX C/Iy4asAxX KOPPEKTHO YIOTPeOIATh TepMUH
«KOMIIETEHIINA», @ B APYTUX — IOPUCAMKIINAY.

Ta >xe myraHmia B TepMMHaX JOIYIIEHa, Ha
Hall B3IIAN, M B 8-M wm3pmanuu International Law
M. IIloy, Ha3BaHHOTO B AHITIOA3BIYHON MEX]yHa-
POIHO-TIPaBOBOJI IUTEPATYPe «IYYIIVM YIeOHUKOM
10 MeXyHapopHoMy 1paBy» (the best textbook on
international law). ABTOpUTeTHBIIT aHIINIICKNI TTpa-
BOBeJ B paspene, HazBaHHOM «lOpucankums Cypa»
(Jurisdiction of the Court), paccmarpuBaeT Bompo-
CBbl, BBIXOJIAIINE 32 PAMKIU TIOHATHA «IOPUCAVIKIVA
Cypa»: 00 MCTOYHMKAX MEX[[YHAPOJHOTO IIPaBa; O
HOHATUMN «CIIOP»; O KOHCY/IBTaTUBHBIX 3aK/TI0UEHIAX
Cyna [Shaw 2017:808-816].

OTrMeTVM B TOpAJIKE HAy4YHON KPUTMKYU TAKOTO
cMelnleHns NoHATuiL, yto Yeras OOH npenycmarpu-

BaeT MONOXeHnA o «opycaykuuy Cyga» — U B aH-
IJIMVICKOM, U1 B PYCCKOM, 11 BO (PPaHI[y3CKOM TEKCTaX —
JVIMEHHO B CT. 36, B KOTOPOJl pedb MUJAET O CIOPaX,
nepenaHHbix Cyay rocygapcTBamMu (TeM WM MHBIM
criocobom). A peamsarys ¢ynkumit Cekperapuara
OOH, B ToMm uncre lenepanbroro cexperapss OOH -
3TO He ocyujecmernenue W0PUCOUKYUU TIO CMBICITY
YcraBa OOH. Jlaxxe CoBeT besomacHocTH, cornmacHo
YcraBy, uMeeT 0OO3HaYeHHbIE STUM MEeXIYHapOJ-
HBIM JIOTOBOPOM nonHomouus u gpyHkuyuu (Functions
and Powers), Ho He ropucoukyuro (Jurisdiction).
1 ator mopxoy, 060CHOBAH He TONBKO B KOHTEKCTe
PYCCKOTO I0pUANYECKOro A3bIKa. B Hanbonee momy-
JIAPHOM B aHIJIOSA3BIYHON IUTEPAType OPUANIECKOM
SHIIMK/IONIEMI'YECKOM C/IOBape flaHa TaKas JeuHu-
s TepMuHa jurisdiction: “A term of comprehensive
import embracing every kind of judicial action” («tep-
MUH BCeOOBEMIIIOIIEr0 3HAYEHMsA, OXBAThIBAIOLINIL
BCAKYIO Pa3HOBUIHOCTB CyfieOHOro fericTus»)’. Hu
Cexperapnar OOH, Hu Coser bezomacHoctu, HI
nto6oit uHoI raBHblT opran OOH He ocyecTss-
fot cornacHo YcraBy OOH «cype6Hble neiicTBYs».

O603HaueHHasA HayYHAsA JUCKYCCHA C aHITIOA3bIY-
HBIMJ IIPaBOBeaMy, He YNTAIOLIMMMU TI0-PYCCKH, He
MOXeT OBITb IUIOZOTBOPHOIN, HO KaK yKasaHMe Ha
VICTOYHUK IYTAaHMUIBI B TepPMUHAX, IMPOsSBUBIIENCA
U B PYCCKOSI3bIYHOI MEX/yHapOHO-IIPaBOBOI JIU-
TepaType, 3aC/y>K1BaeT BHMMaHuA. V60 310 Bompoc
0 HOPUJMYECKOI YUCTOTE MCIIOIb30BAHNA TIOHATHUIA-
HOTO aIlapara.

B prMcKkoM mpaBe CIOBO «IOPUCAUKINSA» (OT JIar.
jus — «1paBo» U dico — «TOBOPIO») O3HAYAJIO CYHO-
IPOM3BOACTBO. B cOBpeMeHHOM MeXIyHapOIZHOM
npaBe TEPMMH «IOPUCAMKIVA TOCYZApCTBa», CBSA-
3aHHBIJI C TIOHATMEM CYyBepeHUTeTa TOCY[apCTBa,
O3HayaeT, KaKk BepHO orMedeHo mpod. VL.V Jlyka-
IIYKOM, «OCYIIeCTBIeH)E TOCYAAPCTBOM BIaCTHBIX
ronHoMoumii»*. Takoe e 10 Cy T OIpefieieHe faeT
u npod. S. Bpoynnu, mo MHeHMIO KOTOPOTO IOpUC-
IVIKIVA TOCYHApCTBa BKIIOYaeT B cebA M «KOMIIe-
TEHI[VIO OCYILIECTB/IATD BIACTHbIE 3aKOHOJIaTe/TbHbIE
nonHomouns (legislative competence)» [Crawford
2012:448]. 9Tu BIacTHBIE OMTHOMOYM (3aKOHOMA-

' Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter). Advisory Opinion of 20 July 1962. - .C.J.

Reports. 1962. P. 168.

2 Bnpouyem, U B aHINNCKUX TEKCTax AOKYMeHToB Cyaa TePMUHbI «KOMMETEHLMA» U <IOPUCANKLUA» He BCErga UCnosb-
3y10TCA C GUIMTPAHHON I0PUANYECKON TOUHOCTbIO. Hepefko 3T CloBa 1 3AeCb NPUMEHAIOTCA Kak B3arMO3aMeHseMble.
B BbilenpoumTMpoBaHHOM KOHCYNbTaTMBHOM 3aKJlOMeHUM YyuTaeM, Hanpumep: “As anticipated in 1945, therefore, each
organ must, in the first place at least, determine its own jurisdiction. If the Security Council, for example, adopts a resolution
purportedly for the maintenance of international peace and security and if, in accordance with a mandate or authorization
in such resolution, the Secretary-General incurs financial obligations, these amounts must be presumed to constitute

‘expenses of the Organization” (Kypcus Haw — A.B. n 0.3.).

3 Black’s Law Dictionary. Definitions of the Terms and Phrases of American and English Jurisprudence, Ancient and Modern.

6" ed. West Publishing Company. 1990. P. 847.

4 fOpuduyeckas sHYuknoneous. Mop ped. b.H. TonopHmHa. M.: FOpucT. 2001. C. 1224.
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Te/IbHBbIe, CyfieOHbIe U JIp.) MOTYT OCYILeCTBIIATHCSA
TepPUTOPMAIbHBIM CYBEPEHOM U 3a IIpefie/laMil ero
TOCY/JapCTBEHHON TepPUTOPUI, HATIPUMED B UCKITIO-
YNTENBHON SKOHOMIYECKOI 30He COOTBETCTBYIOLIE-
ro NpMOPEeXHOTo TOCYAPCTBA VMM HA €T0 KOHTHU-
HEHTaJIbHOM 1itesibde, — B 00beMe, YCTaHOBIEHHOM
MeX/YHapOIHbIM IIPAaBOM.

B ormune oT TepMuHa «t0puUcOUKUUS 20cy0ap-
cmea» (B OCHOBHOM eIMHOOOPA3sHO IOHVMMAaeMoro,
KaK U3JI0KEHO Bblllle) MCIONb30BAHHBIE B YCTaBe
OOH Ttepmuns «topucouxyus Cyda» n «xomnemen-
yust Cy0a» NCTONIKOBAHBI T/IEKO He efTHO00Pa3HO B
MeX/YHapOIHO-IIPAaBOBbIX JIOKTPUHAX.

ITosACHNM B CBA3Y C 9TUM, YTO U B PyCCKOM, I B aH-
IJIMIICKOM, U BO (ppaHI[y3ckoM TeKcTax YcraBa OOH
1. II CratyTta Cypa (cT. 34-38) HasBana «Komnemen-
yus Cyoa» (Competence of the Court, Compétence
de la Cour). B aroit rmaBe packpbiBaeTcs copepia-
HJie TaKOV KOMIIETEHIIMI: TOIbKO TOCYAiapCTBa MO-
TYT OBITH CTOPOHAMU IO fienaM, pasbupaemsim Cy-
noM; Cyzi MOXKeT 3aIpallliiBaTh Y MEKYHapOJHBIX
OpraHyu3anuit ”HPOPMaLIIo, OTHOCAILIYIOCA K TAKIM
nenmam; Cyf, OTKpBIT JJIA TOCYapCTB — YYaCTHUKOB
CratyTa, 1 T.1. B Tex monoxeHusAx o komnemeHyuu
Cy0a, KOTOpBIe TIPeTyCMOTPeHBI B CT. 34 u 35, Tep-
MUH «I0pUCOUKYUs» BOOOIIIE He VCIIONb3YeTCs.

Tepmun «topucaukiua Cygar, OGHAKO, ABIAETCA
CTepKHeBBIM B CT. 36 CraryTa (B TOI1 Xe L. II 0 KoM-
nereniyy Cyzna). Crarbs 36 HaumHaeTcs1 co coB: «K
BezieHnio Cyfla OTHOCATCA BCe Jiefa, KOTopble OyyT
nepenanbl eMy ctopoHamm» (the jurisdiction of the
Court comprises all cases which the parties refer to
it). To ecTb 1o cMbIcTy CTaTyTa IOHATIE <KKOMIIETEH-
s Cya» I0pUANYecKN He TOX/IEeCTBEHHO TePMIHY
«topucpykiya Cypa»: epBoe IIMpe M BKIIOYAeT B
cBoit 00beM BrOpoe. Bompoc o ropucoukyuu Cyoa
BO3HMKAET TO/BKO B CBA3MU CO CHOPAMU 20CY0apcme,
paspenuraembiMut MexcoyHapooHvim cyoom OOH. Benpb
4TOOBI BBIHECTH II0 CIIOPY pelleHue, Halo CHayazla
YCTaHOBUTD, TOACYAieH /i Cyqy JaHHBII CIIOp.

Bonpoc o xomnemenyuu Cyoa MOXeT BO3HUK-
HYTb ¥ B UHBIX C/Iy4asx: HaIIpUMep, KOIZiA MeXMy-
HapofjHas OpraHM3alMA IPeJoCTaB/sAeT IO CBOEN
VHVILYIATVIBE COITIACHO cT. 34 CraryTa nHdOpMaruio,
KOTOpas, II0 MHEHWIO 3TOJI OPraHU3aLMN, OTHOCHUT-
s K Jeny, paccmatpyBaeMomy CyzoM (He ¢axr, 4To

mHenye Cyzna 6yzer TakuMm jke). Vinm korzma Kakoe-
760 y4pex/eHue, yIoTHOMOYEHHOE JIe/IaThb 3apoc,
ucnpamysaeT y Cyfa KOHCY/IbTaTUBHOE 3aKiIiove-
HIIe COIIACHO CT. 65 CTaryTa. Bompocsl, 110 KOTOpbIM
VCTIPAIINBAETCA 3TUM YUPEXJIeHNeM TaKoe 3aK/Iio-
YeHIe, MOTyT He IMeTb HMKAKOI0 OTHOIIEHNA K CIIO-
py rocygapcts. [loaToMy B J]aHHOM CTy4ae Helpu-
MEHUMBI ITo70XKeHNA cT. 36 CTaryTa o I0pUCAUKLINI
Cyna.

Ha ¢oHe BbIIIEN3TIOKEHHOTO HE HPeHCTaBILA-
eTCsl KOPPeKTHBIM cormacutbes ¢ npog. M. Illoy B
TOM, 4TO Popucaukuys Cyfa BKIIOYaeT B cebs «ero
CIOCOOHOCTb [JjaBaTh KOHCY/IBTAaTHBHbBIE 3aKIIHYe-
Hus» (its capacity to give advisory opinions) [Shaw
2017:812]. Ta, koHcynbraTBHbIe 3akmoderns Cyna
MOTYT OBITb CBA3aHBI C KOHKPETHBIM CIOPOM TO-
cymapctB. Ho moryt u He 6bith. CormacHo YcraBy
OOH koHCynbTaTVBHbIE 3aK/IIOYEHVsI MOTYT OBITH
3aIpOLLIEHBDI «II0 T0O0MY 0PUANIECKOMY BOIIPOCY»
CoeroM besomacHocTy, TenepanbHoit Accambreeit
OOH wmu - ¢ ee paspenieHns — APYTUM OPraHOM
OOH 60 ee criernan3upoBaHHBIM YYPEKIeHIEM
(ct. 96 YcraBa OOH). Ho uu B Ycrase OOH, Hu B
1. IV Cratyra «KoHCynbTaTBHbIE 3aK/TII0YEHN» He
UCHONIb3YeTCs TepMyH «opucamkiys Cypar. To ectb
Cyn xommereHTeH, cornacHo YcraBy OOH, pasatb
KOHCY/IbTaTuBHbIe 3aKkmooueHnA. Ho aTo He «wopuc-
nukiua Cyzar.

Brieo6osHadenHoe  GuMrpaHHOE IOpUANYe-
CKOe pasinuye He CTOMb 3HAYMMO, OJHAKO, KOT/a
peub ujeT O TONKOBAaHUM ¥ IPYMEHEHUN IOCIeny-
foiux crateit B r1. II Craryra (ct. 36-38), cormac-
HO KOTOPBIM pelIaeTcs BOIPOC O TOACYAHOCTH Jiena
Mexpynapogaomy cyny OOH u o mpumeHnMom
npaBse. 37echb, H€CTBUTENbHO, INABHAsA MCXONHAA
cocTapAwomasa komnerenyy Cyzia — ycTaHOB/IEHMe
e2o topucoukyuu (the jurisdiction, la juridiction).

IOpucauximsa Cyna ocHOBaHa, KOPOTKO BbIpaXka-
5ICh, Ha COITIACUM 3aTPOHYTBIX rocyaapcTs [Thirlway
2016:35; Mackenzie et al. 2010:14; Higgins 1995:186]°.
Taxoe cornacue MO>xeT OBITb BBIPRKEHO KaK paso-
BO€ — I JAHHOTO CIIOpa, Y’Ke BOSHUKILIETO — /N
JKe Iyl MHOTOKpaTHBIX obpaiennit B Cyp (Hanpu-
Mep, COITIACHO [IOTOBOPY, IIpeAyCcMaTpUBAIOIIEMY
yperynuposanue criopos B Cyzie). ITpu aTom ropupu-
JecKas CM/Ia COIMIACKA TOCYAAPCTBA Ha IOPUCAMKIINIO

> Hanpumep, cm.: Anglo-lranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - [.C.J. Reports. 1952.P. 102—
103; Case of the monetary gold removed from Rome in 1943 (Italy v. France, UK and US). Preliminary Question, Judgment
of 15 June 1954. — |.C.J. Reports. 1954. P. 32; Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America). Jurisdiction and Admissibility, Judgment. - .C.J. Reports. 1984.P. 431; Certain Phosphate Lands
in Nauru (Nauru v. Australia). Preliminary Objections. — I.C.J. Reports. 1992. P. 259-262; East Timor (Portugal v. Australia). -
I.C.J. Reports. 1995. P. 101; Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998.

P.453, 456.
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A.H. Boiner)kaHuH, O./. 3nHuUeHKo

Cypa He 3aBUCHUT OT TOTO, KAKM 00pa3oM TaKoe Co-
IJIaciie BBIP@)KEHO®, 4TO OOYC/IOB/IEHO YBaXKeHUeM
cyBepenurera rocypmapcts [Crawford 2012:724].

Cyp uccegyeT OCHOBaHVA €ro IOPUCAVKINU B
Ka)XIOM KOHKpeTHOM fiente’. focyaapcTBo He MOXeT
HIPUHYXJATbCA K Ipyu3HaHMi fopucaukiym Cyna
BHE PaMOK BBIPQ)KEHHOTO €T0 COITIACKA: TAKOIl TIOfi-
xop, npuHAn Komurer iopucros, KoTopomy ObIma
nopydeHa paspaborka npoekra Craryra Cyza [The
Statute... 2012:638, 639].

B ct. 36 Cratyra Cyzia IpeycMOTpeHBI ClIeflyIo-
111€ CIOCOObI BBIPaXKEHNS TOCYAAPCTBAMU COTTIACHSA
Ha ropucpukumuio Cyza: 1) nepenada gena Cyzny cro-
pOHaMM HOCPENCTBOM CIELMATbHOTO COITAIeHNs,
3aK/TIOYEHHOTO MEXJy CIOPAIIMMY TOCYAapCTBa-
Mu; 2) TIOf Hee MOJNAJAIT «BCe BOIPOCHI, CIIELN-
aIbHO IpeflycMOTpeHHble YcTaBoM O6beHeHHbIX
Hanuit», a TakKe MHBIMI [EMCTBYIOIIVMU MEXMY-
HapOJHBIMM JIOTOBOpaMy; 3) OJHOCTOPOHHee 3a-
asnenne (declaration) rocymapctBa o mpusHaHUU
fopucaukiuy Cypa.

3. CHCII,'I/IaIII)HOC COITallICHIE

CrenyanpHoe COIIALIEHNe, VI KOMIIPOMMUCC
(special agreement, compromis), Ha3BaHO «IIPMBIIe-
KATeIbHBIM [IJII TOCYAAPCTB» CIIOCO60M COTIacusi ¢
fopucaukiyeit Cyza 1mo yxe chopMupoBaBIIEMYCs
criopy [Crawford 2012:726]. Bengp npu Taxoit mepe-
pade criopa Cyny rocymapcTBo-OTBETUYMK He OyzeT
«3aCTUTHYTO BPACIUIOX» ¥ YacTO HE OCIApuBaeT
fopucaukiyiio Cyfa B IpeaBapuTE/IbHBIX BO3paKe-
HusAx (preliminary objections) [Thirlway 2016:43;
The Statute... 2012:656, 662]. OngHako yKa3aHHOMY
CII0co0y IPUCYIIN ¥ HEKOTOPbIE MVHYCBL.

B nepByto oueperp, Kak OTMEUEHO 3apyOeSKHBIMI
aBTOpaMy, Ha TPaKTHKe K CIIeLMabHBIM COIJIAIle-
HJSIM TOCYZiapCTBA HPUOETaloT IPeNMYyIeCTBEHHO
VLS paspelleHys UIIb TepPUTOPHUAIbHBIX CIIOPOB
[The Statute... 2012:662; Mackenzie et al. 2010:36].
ITo BHYTPUIIOIMNTHYECKNM IPUYMHAM BIACTU TOCY-

lApCTBA MOTYT IepefiaTh TePPUTOPMUATILHBIN CIIOP
Ha paccMoTpenne Cypa: Iepexof 4acTH TeppuUTo-
Py IPYTOMY T'OCYAApPCTBY IIO pelIeHNo MexyHa-
POZIHOTO Cyfia He CTO/Ib PUCKOBaHHAS Mepa C TOUKM
3peHNs IOTEHLVIA/IIbHOM KPUTUKY IPAaBUTEIbCTBA
CO CTOPOHBI OIIIO3MIINY 110 CPABHEHMIO C TIepefader
TaKOJl 4acTy IO pesy/bTaTaM reperopopos. Hampu-
Mep, OTeYeCTBEHHbIE yYeHbIe YKasaau Ha TO, YTO B
dene o 3anuse Man (Kanaoa npomus CIIIA)® BBURY
JIaB/IeHNA CO CTOPOHBI BHYTPEHHErO 3/IeKTOpara B
3aTpoHyThIX paitoHax CIIA n Kanazgel meperoso-
pBl CTOpOH ObUIM Oe3ycreunrHbiMM [BbuierkaHuH
2004:79; Tumoxus 2007:202]. O6paenne B Cyz 11o-
CPEeACTBOM 3aK/II0YeHNA CIIEMaTbHOTO COITIALIeH A
H03BO/INJIO IIPABUTENIBCTBAM CIIOPSALIMX FOCYHAAPCTB
He TO/BKO YPErylIupoBaTb CIOp ¥ PasTpaHUYNUTD
MOpCKIe IIPOCTPAHCTBA, HO M «He HOTEPSTH JIMLIO»
nepey, M36Mpare/ ML, 110Ka3aB, YTO OHY IPVHAIN
HEOOXOMMbIe MepBI, HO «BBIHYK/IEHbI» BBIIIOMHATD
peuterne Cyna [Collier, Lowe 2000:9].

Ilepenaya criopa B Cyy IIOCPEICTBOM CIIELIMa/lb-
HOro cornauteHnss 3QQeKTuBHA IPUMEHUTENTBHO
K PasHOITIACYAM, B YPETyIMPOBAaHMM KOTOPBIX 00e
CTOPOHbBI MIMEIOT peaibHblil MHTepec. Jlaxe B Ciy-
4asx, KOT/Ja CYIIeCTBYIOT JPyIuie OCHOBAHMA I0pUC-
pukiym Cypa, CTOPOHBI MHOT/A 3aK/TIOYAIOT CIIEIN-
aJIbHOE COIVIAllIeHNe, YTOObI M3HAYaTbHO CHUBNUTD
COCTA3aTEIbHOCTD. B Takmx cornameHnAx Hepeako
IpefycMaTpyBaeTCA U OFHOBPEMEHHas IIofjada 3a-
asnernit B Cyp (4T0, BIIpOYeM, He IPUBETCTBYETCH
camyM CyJioM BBUJTY YCIIOXKHEHMA BOIIPoca 0 OpeMe-
HI JOKAa3bIBaHUA).

[Tocranosnenue Cyna o cnopy mexcoy Benepueii
u Cnosakueii omHocumenvHo npoexma «labuuxo-
60-Hadvmapow»'® siBlseTCS NIPUMEPOM TOTO, Kak
TOCY/JapCTBa IO MPOLIECTBUM JAIUTENbHBIX IBYCTO-
POHHUX IIEPErOBOPOB 1 TIIETHO IOIIBITKY 0Opalle-
HusA B Cyp B ogHOCTOpoHHeM nopsifike'! [Alexandrov
1995:6] B nrone 1993 r. coBmMecTHO 06paTnnuch B Cyx
MIOCPENCTBOM 3aK/II04€eHNA B anpene 1993 r. kommpo-
mucca'’,

¢ Rosenne S. International Courts and Tribunals, Jurisdiction and Admissibility of Inter-State Applications. — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed from the Scientific Library of MGIMO-University

on August 25, 2018.

7 Mavrommatis Palestine Concessions. Judgment. — PC.I.J. 1924. Series A. No. 2. P. 16.
& Delimitation of the Maritime Boundary in the Gulf of Maine Area. Judgment. - .C.J. Reports.1984. P. 246.

® |.C.J. Practice Directions (as amended on 20 January 2009 and 21 March 2013). — Practice Direction I. URL: https://www.
icj-cij.org/en/practice-directions (accessed date: 06.08.2018).

19 Gabc¢ikovo-Nagymaros Project (Hungary / Slovakia). Judgment. - .C.J. Reports. 1997.P. 7.

' BBuAy OTCYTCTBMA OCHOBaHWI Ana lopucankuuy (cm.: Gabcikovo-Nagymaros Project (Hungary/ Slovakia). Communiqué
No. 92/25 of October 26, 1992. URL: https://www.icj-cij.org/files/case-related/92/092-19921026-PRE-01-00-EN.pdf
(accessed date: 23.07.2018)).

12 Special Agreement between the Republic of Hungary and the Slovak Republic for Submission to the International
Court of Justice of the Differences between them concerning the Gabcikovo-Nagymaros Project. Signed at Brussels on
April 7, 1993. URL: https://treaties.un.org/doc/Publication/UNTS/Volume%201725/volume-1725-1-30113-English.pdf
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BroppiM HemocTaTKOM, IPUCYLIMM MEXaHU3MY
nepenadn cropa B Cyzi IOCpeCcTBOM CIElManbHbIX
COIJIAIIEHNI], BBICTYIIA€T Ha/MM4Me HEKOTOPON He-
OIIPeMie/IEeHHOCTH I CHOPSAIINX IOCY/iapCTB. YcTa-
HOBJIEHHOJI ()OPMBI CIIEIMATbHOTO COIIAIIEHNUS He
npenycMoTpeto. B 2014 r., Bipouem, 6511 paspabo-
TaH BCIIOMOTATeNbHBIN JOKYMeHT — «CIIpaBOYHUK
10 BONPOCAM IPUSHAHMA OpUCIMKLMY Mexpy-
HapozpHoro cyga OOH: tumnosble kaysynsl u ¢op-
MbI»".

B dene o denumumanuu mopckoti eparuypl mexioy
Kamapom u Baxpeiinom u o meppumopuanvHolx 60-
npocax™ Cyp KBammpuIMpoOBan Kak CIeluanbHoe
COIIallleH)e TPOTOKOJI, HOJIMCAHHbII MUHUCTPAMU
MHOCTpaHHBIX fien baxperina, Karapa n Caypmosckoit
ApaBuy 10 MTOTaM IIEPErOBOPOB, BOIIPEKU 3asB-
neHusAM baxpeifHa O TOM, YTO [AHHBIA JOKYMEHT
ABJIANICA JIVMIIb 3aIMCBI0 TIEPETOBOPOB. A B deste 0
KOHMUHeHMAanvHoM uienvge Jeetickozo mopst Cyx oT-
KasaJl IIpM3HaBaTh B Ka4eCTBe ClelaIbHOrO COIIa-
IIEHNA COBMECTHOE KOMMIOHMKE I7IaB IIPABUTE/IbCTB
Ipenmn n Typuyum, XoT M OTMETWI, YTO «HE 3HAET
HJ OfIHOJI HOPMbI MEXYHapOJIHOTO IIPaBa, KOTOpas
OBl IPENATCTBOBA/IA IIPU3HAHNIO COBMECTHOTO KOM-
MIOHMKE B KaueCTBe MEX/YHApPOJHOTO COITIAIleHM
0 mepefaye Cropa B apOuUTpax Wi Cyi»'>.

Pasnble mosunym Cyga 00bACHUMBI B KOHTEKCTE
aHa/M3a IOJIOKEHUIT MPUMEHUMBIX JJOKYMEHTOB U
006CTOATENBCTB UX cocTaBneHns. Tak, B criope Karta-
pa u baxpeitna Cyp yxasan Ha TO, YTO COOTBETCTBY-
IO TIPOTOKON Kacalcsd KOHCYIbTALMI MEXIy
MUHNCTpaMM MHOCTpaHHbIX fien baxperina u Karapa
B IPUCYTCTBUM MMHMCTPa MHOCTpaHHbIX gen Ca-
YIOBCKOJ ApaBuM; B JJOKYMEHTe KOHCTAaTMpYeTCs
TO, O YeM CTOPOHBI «IOTOBOPUINCHY»; B IIPOTOKOJIE
HOATBEPXKJAITCA paHee NPUHATbIE 00A3aTebCTBa,
IpeycMaTpMBAeTCA IPOO/DKEHNE OKasaHus [o-
Oppix ycmyr kopomeM CaymoBckoit ApaBuy, pac-
CMaTpUBAIOTCA 0OCTOATENLCTBA, IIPU KOTOPBIX CIIOP
MoxeT 6bITh nepenaH B CyJi, yKasbIBaeTcsl Ha HE00-

XO[MMOCTb 0TO3BaTh obOpamenne B Cyp B ciydae,
ec pellleHne Cropa Oy#eT JOCTUTHYTO B NEPUOK
ero paccmotpennsa Cypom. ITpotoxon 1990 r. BKIIO-
4aeT B cebs, Mo MHeHmo Cyzia, IOATBep)KIeHNe pa-
Hee IPVHATBIX 00543aTe/NbCTB.

Takum o6pasom, kak Cyj YCTaHOBIII, TPOTOKOI
3acefiaHNA He ObUI IPOCTBHIM OTYETOM O 3acellaHNy,
a [0 CBOEMY COJEP>KaHMIO ABJIANCA MEeX/yHapof-
HbIM cornamtenyem'®. ITpu stom Cyz He BoCIpuHsAI
apryMmeHTbl baxpeitHa o TOM, 4TO, IIOAUChIBAsA IIPO-
TOKOJI, CTOPOHbI HE HAMePEeBa/IICh 3aK/II04aTh MeX-
lYHAPOJHBII JOTOBOP, TAK KaK He ObIIN BbIIIOJTHEHDI
COOTBETCTBYIOIYIE BHYTPUIOCYapCTBEHHbIE IIPO-
Leflypbl.

Eme ogHMM HeJOCTATKOM CIlelMabHBIX COITIA-
IIEHNI1 AB/IAETCA TO, YTO, XOTs Ha/luuue I0PUCHUK-
mmy Cyza B GOJBIIMHCTBE CTy4aeB He OCIapuBaeT-
51, He VICK/II0YeHbI PasHOITIACUsA OTHOCUTEIbHO TOTO,
KaKJie MIMEHHO BOIIPOCHI TIePelaloTCsl Ha PacCMOTpe-
Hue Cyza.

B nene «Kamap npomuse baxpeiina» cylecTBoBa-
HJie CTIOpa IPMU3HABATIOCh 00ENMY CTOPOHAM, VIMe-
JI0Ch NPVMHLUINAIbHOE COITIACKE HA ero cymebHoe
yperynposanue. PasHornmacua MeXay CTOpOHaMu
CBOJM/IACDH K TOMY, ABJIAIACD JIY HEKOTOPbIE BOIIPO-
Cbl (HampyuMmep, CTaTyc OCTPOBOB XaBap) 4YacTbio
3TOTO CIIOpa U, TAKMM 00pa3oM, JO/DKHBI /I OHM ITe-
penaBaTbcs Ha paccmorpenue Cyna. Cyp «ripefocTa-
BIWI CTOPOHAM BO3MOXHOCTb 00eCIednThb Iepefady
B Cyz Bcero cropa» B xofie Cyfie6HOro Iporecca.
INocpencTBoM B3amMopeiicTBuA co ctopoHamu Cyp,
OIIpefie//I TPAaHMIIbI CBOEI IOPUCAVMKLIMY B OTHOLIIE-
HUM BCETO CIIOpa ¥ BIOC/IECTBUI BbIHEC IOCTAHOB-
JIleHye 1o ero cyuectsy [ Tumoxun 2007:211]Y.

B Oene, xacatouemcs noeparnuurozo cnopa (byp-
kuna-Paco / Hueep), Cyn ykasal, 4TO «B CIydasdx,
KOI7la CIlelMajbHOe COINAllleHNe ABJAETCA eIMH-
CTBEHHBIM OCHOBAHMEM [/ IOPUCAMKLINY, CAMO CO-
6011 pasymeercsi, 4To M060€e TpeOOBaHVE CTOPOHBI
B €e OKOHYATe/IbHbIX IpeficTaBaeHyAx Cymy MoxeT

(accessed date: 18.08.2018); cm. Takke: Schrijver N., Prislan V. Gab¢ikovo-Nagymaros Case (Hungary / Slovakia). - Max
Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2006. Accessed from the Scientific Library of MGIMO-
University on August 25, 2018.

3 Handbook on Accepting the Jurisdiction of the International Court of Justice: Model Clauses and Templates. 2014. URL:
http://legal.un.org/avl/pdf/rs/other_resources/Manual%20sobre%20la%20aceptacion%20jurisdiccion%20ClJ-ingles.pdf
(accessed date: 19.08.2018).

' Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1994.P. 112.

> “On the question of form, the Court need only observe that it knows of no rule of international law which might preclude
ajoint communiqué from constituting an international agreement to submit a dispute to arbitration or judicial settlement”
(Aegean Sea Continental Shelf (Greece v. Turkey). Judgment. — I.C.J. Reports. 1978. P. 39).

® Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Jurisdiction and
Admissibility, Judgment. - .C.J. Reports. 1994. P. 121.

7 Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Merits, Judgment. - .C.J.
Reports. 2001. P. 40.
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HOAMA/IaTh MOJ €ro IOPUCAVKINIO, eC/I OHO OCTa-
eTCs B PaMKaX, OIpefie/IeHHBIX IIOIOKEHNAMI Clie-
LMa/IBHOTO cormanienys»'®. [TIOHATHO, YTO COITIACHO
1. 6 cT. 36 CraryTa B Cly4yae Criopa BOIPOC O TOJCY -
HocTy pemaerca CymoM.

Takum ob6pasoMm, mpengmer cnopa (the subject-
matter of the dispute) sBsercs kmodeBbIM 3e-
MEHTOM, OIpPee/IAONVM OPUCINKINIO CyeOHOro
opraHa, paccMmarpuatouiero crop. O6osHaueHye
IpefMeTa CIopa IpefCcTaB/AeT HauboIbIINe TPY/-
HOCTU TIPU COCTABJICHMV CIIEIMATbHOTO COIVIAlle-
HuA. VIX cTaparorcs MHOra 136exXaThb MoOCpeCTBOM
3aK/TIOYEHN TaK Ha3bIBA€MOrO PaMOYHOTO COIJIa-
wenus (pp. accord-cadre). Tax, B noepanuuxom cno-
pe 6 OMHOUIEHUU CYXONYMHbIX U MOPCKUX 2PAHUL,
(Canveaoop / Tondypac)®®, XOTs CTOPOHAM YAanoch
3aK/TIOYNTD CIELVa/IbHOE COIVIALIeHNe I Iepefa-
gy criopa B CyJj, €ro TONKOBaHMe Ha IIPOTSKEHUN
HPAKTUYECK BCErO IPOLiecca SAB/IANOCDH MPEMETOM
Pa3HOIIACHIA; CTOPOHBI He CMOIJIY Jia)Ke BBIIIOJTHUTD
COIJIACOBAHHBI TIePeBOJ, MCIIAHCKOTO TEKCTa CIe-
IMaIbHOTO COIMIAIeHNsA Ha OfyH M3 sA3bikoB Cyna
(anrmitckuit wi ¢panmysckuit). [Ipy mogo6HbIX
06CTOATENIbCTBAX PAMOYHOE COITALIEH)Ee HAa3BaHO
yMecTHBIM™.

4. FOpucaMKIIOHHAA K/Iay3yna B
MEeXYHapOHOM [I0TOBOpe

B Cyn nocrymaer Bce 6ormblite obpaliieHuit, 1mo-
JIAHHBIX B COOTBETCTBUM C K/IAy3y/laMy B MeXJyHa-
ponubix porosopax [The Statute... 2012:657]. B To
ke BpeMs OTMEYEHO, YTO IIPYMEHEeHNe TaKOro CIIo-
coba npusHaHuA opucaukiym Cypa COIPSKEHO ¢
PAOM 3aTPyIHEHUIL.

Bo-nepBbIX, XOTA MeXIyHAapOJHBIX JOTOBOPOB,
Hpy3HaoIX opucaukuyoo Cyza 1o ClopHbIM BO-

IPOCaM ZOCTaTOYHO MHOTO?', OO/BIIMHCTBO U3 HUX
HMKOIZIAa HE MCIONb30BAUCh A IPUB/ICYEHNA
Cypa k paccMoTpeHmio cropa. [lanee, MHOrme u3
TaKVX JOTOBOPOB OBUIM 3aK/II0YEHbI HECKOIBKO Jie-
CATUIETUI Hasaf, IpudeM, 0 JaHHBIM caiita Cypa,
Hof06HbIe OPYCAMKIVOHHbIE K/Iay3y/Ibl He BK/TI0Ya-
JIICh B MEX/[YHapOJHbBIE JOTOBOPBI BOT y)ke Ooree
12 net [Thirlway 2016:44; Akande 2016:320].

910 OTMevaeT U CyAbsA MeXIyHapOgHOTo Cyna
npod. k. Kpoydopzn: on obpaujaer BHMMaHue Ha
TO, YTO JIMIIb IIATH JOTOBOPOB CPeM OCHOBHBIX
MHOTOCTOPOHHMX COITIALIEHMII 10 TeMaTKe IIpaB
4e/loBeKa COZIeP>KUT IOPUCAVKIVIOHHYIO KJIay3yiy,
obecreuynBaoIyI0 BO3MOXKHOCTb  3aleliCTBOBATD
Cyp?. U3 arux martu tonpko Kousenuyus o npeo-
ynpexcoeHuu npecrynieHus 2eHoUUoa U HAKa3aHuu
3a He2o 1948 TI. HoIyCcKaeT HeMEJJIEHHDI JOCTYII K
Cyny. Jannasa KoHBeHIUA ABAETCSA B TO JKe BpeMs
Y eIMHCTBEHHBIM MHOTOCTOPOHHVM JOrOBOPOM B
cepe mpaB yeroBeka, KOTOPbIM He HPefycMOTpe-
HO CO3[]aHMsA JOTOBOPHOrO OpraHa IO HAaA30py 3a
VICTIO/THEHVIeM TOCY[apCTBaMM-YIaCTHMKAMM CBOUX
o6s3aTennbcTB [Simma 2013:586]. OcranbHble YeThI-
pe poroBopa: KoHeeHyus o nonumuueckux npasax
HeHwuHbI>, MexoyHapoOHas KOHBEeHUUS 0 TUKBUOA-
uuu 8cex gopm pacoeoii ouckpumunauuu®, Korneen-
UUST 0 TUKBUOAUUYU BCeX POPM OUCKPUMUHAUUL 8 OM-
HowleHuu sernuun™ 1 Koneenuyus npomue notmox u
Opyeux #ecrmoKux, Oecues08e4HbIX UL YHUKAOULUX
00CMOUHCMB0 6U008 00pauleHUs U HAKAZAHUS™ —
HazierstoT Cyz IpPUCAMKIVEN «Ha BTOPOCTENEHHO
OCHOBE», T.e. TIOC/Ie MCYEePIaHNA CTOPOHAMM MHBIX
CI0c060B MMPHOTO pa3pelleHys CIopa.

MoxHO OTMeTHTb OOpaTHYI 3aBUCHMOCTD
MeXxay 06beMOM IOTHOMOYMIL, IPefoCTaBIAEMbIX
Cyny B COOTBETCTBUM C IOPUCAMKIMOHHON K/Iay3y-
JIOJ MeXIYHAapOJHOTO IOTOBOPA, M KOMMYECTBOM

'® Frontier Dispute (Burkina Faso / Niger). Judgment. - .C.J. Reports. 2013. P. 68.

% Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador / Honduras: Nicaragua intervening). Merits,
Judgment of 11 September 1992. — .C.J. General List. 1992. No. 75.

20 Thirlway H. Compromis. — Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2006. Accessed from the
Scientific Library of MGIMO-University on August 25, 2018.

21 Cnmncok Takmnx AOroBopoB pa3melleH Ha caite Cypa: International Court of Justice. Treaties. URL: https://www.icj-cij.org/
en/treaties (accessed date: 23.18.2018).

2 Crawford J. Interpretation of Human Rights Treaties by the International Court of Justice. — Brainstorming Seminar on
the place of the Convention in the European and international legal order, co-organised by the PluriCourts academic network.
March 29-30, 2017. URL: https://vodmanager.coe.int/coe/webcast/coe/2017-03-29-3/lang/1 (accessed date: 17.08.2018).
% Convention on the Political Rights of Women dated December 20, 1952. Article IX. URL: http://www.un.org.ua/images/
Convention_on_the_Political_Rights_of_Women_eng1.pdf (accessed date: 17.08.2018).

2 International Convention on the Elimination of All Forms of Racial Discrimination dated December 21, 1965. Article 22.
URL: https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx (accessed date: 17.08.2018).

% Convention on the Elimination of All Forms of Discrimination against Women dated 18 December 18, 1979. Article 29.
URL: http://www.un.org/womenwatch/daw/cedaw/cedaw.htm (accessed date: 17.08.2018).

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment dated December 10,
1984. Article 30. URL: https://www.unhcr.org/protection/migration/49e479d10/convention-against-torture-other-cruel-
inhuman-degrading-treatment-punishment.html (accessed date: 17.08.2018).
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rOCY/JapCTB, CTaBLIMX €ro CTOpoHamu. Tak, MHOro-
CTOPOHHIE [OTOBOPBI, IIPEJyCMaTpUBAIOLIME M-
pokyio toprcaukuyio Cyna (0cOOEHHO «II0 BCeM
IOPUANYECKUM CIIOpaM»), He MOIb3YITCA OOJbIION
nonyniapHocteo. Hanpumep, Esponetickas koHeeH-
Uust 0 MUpHom ypezynuposaruu cnopos 1957 r.7 (ma-
nee — Kousenuyst 1957 1.), paspaboTaHHast B paMKax
Cosera EBpombl, «<Habpana» muuib 14 parudukarii.

BoimeynomanyTas KoHBeHIMA MCIO/Ib30BaNACh
I nepemadn fen B MexxpyHaponHbli cyn. B pmene
«lepmanust npomue Vmanuu (npu yuacmuu Ipe-
yuu)», PellleHye 1O KOTOPOMY 4YacTO LMTUPYETCA
IpY PAcCCMOTPEHMM TEMbl IOPUCAUKLMOHHBIX MM-
MYHUTETOB TOCyfapctBa [Bpuierkanus, Uypumnza
2015:42-43], sasaBuTenp ccobimancsa Ha KoHBeHLMIO
1957 1. Cyz HOCTaHOBWIL, YTO 00/1aiaeT IPUCAUKIIMEN
no cuopy®. B Oene, kacarouemcsi onpedenerHozo
umyujecmea®, B ob6ocHoBaHue opucaukiym Cyza B
3aasneHuy KuskecTa JIMXTeHIITelH TakxKe cofiep-
asach ccbliKa Ha 3Ty Konsenuto. Cyz cormacuics,
OfIHAaKO, CO BTOPbIM IIPeBAPUTEIbHBIM BO3PasKEHN-
eM [epmannu™, B cOOTBETCTBUY € KOTOPBIM BCe OT-
HOCUBLIVECS K JieNTy paKTbI X COOBITIS BOSHUKIIN 10
BcTymieHusa Kousenuym 1957 1. B cuy Ayt CTOpOH,
Bcnencreue yero y Cyna oTCyTCTBOBa/la IOPUCHMK-
uys ratione temporis’® [BoinerkanuH, Andepbesa
2016:43].

OtMmetum peticTByromuit B paMkax OpraHusa-
LM aMepUKAHCKUX TOCYHapCTB Mesxcamepuxanckuil
002060p 0 mupHom paspeuieHuu cnopos 1948 r.** (ma-
nee — Bororckmit nmakr), ct. XXXI kotoporo mpep-
yCMaTpuBaeT COITIacKe TOCYAAPCTB Ha IOPUCAUKIIIO
Cyga 1o BceM BO3HMKAIOLIMM MEX/ly HMMM CIIOpaM
IOPUINYECKOTO XapaKTepa. TeKCT JaHHOII CTaTby OT-
cbutaeT K map. 2 cr. 36 Craryra Cypa, T.e. Tocynap-

cTBa MoryT paccMmarpuBarb cT. XXXI bororckoro
IIaKTa KaK KOJIJIEKTUBHOE 3asBJIeHME O IIPU3HAHUM
ropucaukuuy Cypa 1o ux crnopam. B 1o xe Bpem:
lAHHOE TOJIOKEeH)MEe MOXKHO KBaIMpUIMPOBATh 1
KaK IOPUCAMKIVOHHYIO K/Iay3y/ly MHOTOCTOPOHHETO
noroBopa®: Ha caiite Cyza boroTckmit makT ykasan
MMEHHO B CIIVICKE TaKMX MEX/YHapOJHbIX HOrOBO-
POB, a He B pasfiesie, I7ie IepeYNCIAITCA 3asAB/IeHN
TOCyfapcTB o npusHaHum ropucaukumm Cygpa. 3a-
PYOEXHBIMY KOMMEHTaTOpaMyl OTMEYEHO, YTO OT-
rpannyene opucaukuuy Cyza mno map. 1 ot ropuc-
AMKIWY 110 Tap. 2 cT. 36 CraTyTa He MeeT 3HaYeHN
[The Statute. .. 2012:666].

BoroTckuii maxT HEOJHOKPATHO MCIIONIb30BaJICA
B KayecTBe OOOCHOBaHUA HAMNUMA IOPUCAMKIINN
Cypa*. IlepBbIM TakuM pasOMparenbcTBOM CTall
cnop mexcdy Ionoypacom u Huxapazya 6 omuouie-
Huu ApbumpanHoeo pewieHus xopons Vicnanuu om
1906 2.** CTOpOHBI JOTOBOPU/INCD B MioHe 1957 T. mc-
nonmb3oBarh IlakrT [y1a mepepaym cropa Ha paccMo-
tpenne Cyza. BrocecTsum CTOpOHBI 3aK/TIOUMIN B
BammHrTOHe cornmaileHne OTHOCUTEIbHO TOTo, YTO
Tonpypac fommkeH obparutbest B Cyn. B mopanHOM
B Cyp o6pamennn® [oHmypac, OfHaKo, CChIIa/ICs He
Ha cT. XXX [TakTa, a Ha BaIIMHITOHCKOE COIJIallle-
HIie U1 3asBJIeHNA 000VX rOCYAapCTB, CAeNaHHbIe CO-
r1acHo 1ap. 2 c1. 36 CraryTa Cyza.

B 1986 r. Hukaparya Ha ocHoBe cT. XXXI ITakra
BO30yaMIa OHOBpPeMeHHO 7iBa jena B Cyze — mpo-
B Kocta-Puxu u [oHgypaca — OTHOCUTENIbHO HO-
TPAaHMYHBIX ¥ TPAHCTPAHMYHBIX BOOPY>KEHHBIX
merictBuit. Ilpexxne yem Cyn cMor BBIHECTM CBOe
peurenne, obpamenre B Cyn nporus Kocra-Puxn
6b110 0TO3BaHO Hukaparya B 1987 I. co cChIIKOI Ha
CcoIIallieH e, TIOAIIMCAaHHOE B 3TOM JXe rofly B IBaTte-

2 European Convention for the Peaceful Settlement of Disputes dated April 29, 1957. Article 1. URL: https://rm.coe.
int/1680064586 (accessed date: 17.08.2018).

% Jurisdictional Inmunities of the State (Germany v. Italy: Greece intervening). Judgment of 3 February 2012. - I.C.J. Reports.
2012. P. 99; cm. Takxke: Examination of the European Convention for the Peaceful Settlement of Disputes (ETS No. 23). -
47" meeting of the Council of Europe Committee of Legal Advisers on Public International Law. March 20-21, 2014. URL: https://
rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680078b35 (accessed date:
20.08.2018).

2 Certain Property Case (Liechtenstein v. Germany). Preliminary Objections, Judgment. — .C.J. Reports. 2005. P. 6.

% |bid. P. 27.

31 MepeBop ¢ naTt. — «BBUAY 0OCTOATENBCTB, CBA3AHHBIX CO BPEMEHEMY.

32 Organization of American States, American Treaty on Pacific Settlement (“Pact of Bogota”) dated April 30, 1948.
Article  XXXI. URL: http://www.oas.org/en/sla/dil/inter_american_treaties_A-42_pacific_settlement_pact_bogota.asp
(accessed date: 20.08.2018).

33 Border and Transborder Armed Actions (Nicaragua v. Honduras). Jurisdiction and Admissibility, Judgment. - 1.C.J. Reports.
1988. P. 84.

3 Valencia-Ospina E. Bogota Pact (1948). - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2011.
Accessed from the Scientific Library of MGIMO-University on August 25, 2018.

3% Case concerning the Arbitral Award made by the King of Spain on 23 December 1906. (Honduras v. Nicaragua). Judgment
of 18 November 1960. - [.C.J. Reports. 1960. P. 192.

3% Case concerning the Arbitral Award made by the King of Spain on 23 December 1906 (Honduras v. Nicaragua). — .C.J.
Pleadings. Vol. 1. P. 8. URL: https://www.icj-cij.org/files/case-related/39/9171.pdf (accessed date: 23.08.2018).
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Majie Ipe3ufieHTaMu IATH Tocymapcts lleHTpans-
HOt AMepuku (cormamenne «dckumymac-II»). UYro
Ke Kacaercs fiena npotus Tonpypaca, To B 1988 1.
Cyz npusHa Ha/l4ye CBoel IOPUCAMKINN 110 STOMY
CIIOPY Ha OCHOBAaHMM BOrOTCKOro IMakTa, OTBEPTHYB
PAL TIpeBapUTEeNbHbIX BO3PaYKEHMII, BBIIBIMHYTHIX
Tongypacom?.

Cratps XXXI ITakra 6b11a ncnonpsoana Hika-
parya i1 o6ocHOBaHMA HamuyA opycaukiym Cyza
B meppumopuanvHom u mopckom chope ¢ Komym-
6ueir*. B Penrenuy, BoiHeceHHOM B fekabpe 2007 .,
Cyp cornmacuics ¢ IpeABapUTeTbHBIMU BO3PAXKeHN-
avu KomyMOym OTHOCUTEIBHO YacTi CIIOpa, Kacas-
1Iejics cyBepeHuTeTa Haj apxunenarom Can- AHzpec,
OfIHAKO YCTAHOBWJI Ha/ln4ye I0PUCAMKINY Ha OCHO-
BaHuy cT. XXXI ITakTa #1s BbIHECEHMS peIIEHM:A
no apyrum Bonpocam®. Cyf Takke He COIIACUIICS C
noBozoM Komym6buit o ToM, 4To ec/tu 3asABUTeNeM UC-
HOJIB3YIOTCS iBa 000CHOBaHMA IopucauKiyy Cyza: a)
3aABJIEHIIA CIIOPAILVX TOCY/IAPCTB B paMKaX CUCTEMBI
¢akynpraTUBHOM Ki1ay3ynsl u 6) monoxenus bo-
TOTCKOTO IaKTa, TO MOC/IENHNI, AKOOBI, NMeeT Ipe-
UMYIeCTBeHHBI XapakTep®. Bompexn atomy, Cyx
OTMETHJI, YTO MHOYKECTBEHHOCTD COIIAIeHMNIA, TIpef-
ycMaTpuBaroyx opucaukiio Cyza, CIy>KUT JoKa-
3aTeIbCTBOM TOTO, YTO CTOPOHBI Me/N HaMepeHMe
obecreunTh «JOMOTHUTENbHBI» gocTyn k Cymy'.
Crycta Hepemo nocrie BbiHeceHna CymoM Pemrenns
no cyuectBy cropa B 2012 r.** Konymbus peumna

BBI/ATU U3 bororckoro makra® B 3HaK Hecornacus ¢
nosuiueit Cyzna [Pineda 2015:391]*.

Haxkoger, B fiefie omHocumenvHo 003amenvcmea
dozosopumucsi 0 docmyne k Tuxomy okearny (bonueus
npomus Yunu)* Cyx mpusHam CBOK IOPUCAMKIINIO
1o cropy Ha ocHoBe cT. XXXI Bororckoro makra*.

B nayke o6o3HadeHa u npobnema Henpeockasye-
mocmu (B IIepBYIO OYepefb, /i FOCyapCcTBa-OTBET-
4yKa) UCIIO/Nb30BAHUA IOPUCAUKLIOHHBIX KIIay3yIl,
IPENyCMOTPEHHBIX MEX/IYHAPOJHBIMYU JIOTOBOpa-
mu. IIpy OrpaHMYEHHOCTH «ITy/Ia» MEKYHAPOSHBIX
JIOTOBOPOB C TaKMMM KJIay3yJIaMu TOCYHapcTBaM,
JKENaIoIVIM 3alMINaTh CBOM MHTepechl yepes Cyg,
HPUXOAUT Ha IOMOIIb TO, YTO YaCTO TAKMe KiIay3y-
JIBL B JJOTOBOpPax COpMy/IMpPOBAHBI «B BecbMa 00-
myx TepMmuHax» [Thirlway 2016:42]. VI mopo6HbIX
K/Iay3y/I HEMAJIO, BOT JIMIIb HEKOTOpbIE IPUMEpBI:
«JTr060i1 CrIOp... OTHOCKUTEIBHO TONKOBAHWSA WJIN
npuMeHeHus Hacrosamein Konsenmym...»"; «Cno-
PBL.. TI0 BOIIPOCAM TOJIKOBAHVIA, NIPYMEHEHV WM
BBINOJIHEHNA Hacrosmeil KoHBeHIMM, BKIIOYas
CIIOPbI OTHOCUTE/IBHO OTBETCTBEHHOCTU TOTO WM
JPYTOro TOCY/iapCTBa 3a COBEpIIEHNE TeHOLM/A VIV
OJHOTO U3 JPYTUX IepedrceHHbIX B craTtbe III pe-
SHUIL...»*. 3apy0OexKHble KOMMEHTATOPbI YKa3bIBAIOT
Ha TO, YTO B OT/INYME OT CIeLVa/IbHBIX COIIAIICHNI
(3aK/TI09aeMBbIX /1A paspelleHnss KOHKPETHOTO CIIOo-
pa B Cyze) B crydae ¢ IOPUCAVMKIVOHHBIMY KJIay3y-
aMJ MEeXIYHApOJHBIX JIOTOBOPOB YeTKNE KOHTY-

3 Border and Transborder Armed Actions (Nicaragua v. Honduras). Jurisdiction and Admissibility, Judgment. - .C.J. Reports.
1988. P. 69.

38 Territorial and Maritime Dispute (Nicaragua v. Colombia). Application instituting proceedings dated December 6, 2001. -
I.C.J. General List. 2001. No. 124.

3 Territorial and Maritime Dispute (Nicaragua v. Colombia). Preliminary Objections, Judgment. - I.C.J. Reports. 2007. P. 832.
40 Ibid. P.870.

4 “The multiplicity of agreements concluded accepting the compulsory jurisdiction is evidence that the contracting
Parties intended to open new ways of access to the Court rather than to close old ways or to allow them to cancel each
other out with the ultimate result that no jurisdiction would remain” (Territorial and Maritime Dispute (Nicaragua v.
Colombia). Preliminary Objections, Judgment. — .C.J. Reports. 2007. P. 873). Cm. Takxe: La Fayette L.A. de. Territorial and
Maritime Dispute Case (Nicaragua v. Colombia). — Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum.
2009. Accessed from the Scientific Library of MGIMO-University on August 25, 2018; Electricity Company of Sofia and
Bulgaria (Belgium v. Bulgaria). Judgment. - PC.I.J. 1939. Series A/B. No. 77.P. 76.

42 Territorial and Maritime Dispute (Nicaragua v. Colombia). Judgment. — .C.J. Reports. 2012. P. 624.

4 Colombia Pulls out of International Court over Nicaragua. - BBC News. November 28, 2012. URL: https://www.bbc.co.uk/
news/world-latin-america-20533659 (accessed date: 23.12.2018).

4 AHanorunuHbIn xect caenan CanbBagop B 1973 1.

4 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile). Application Instituting Proceedings dated
April 24, 2013. - [.C.J. General List. 2013. No. 153. URL: https://www.icj-cij.org/files/case-related/153/17338.pdf (accessed
date: 23.08.2018).

4 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile). Preliminary Objection, Judgment. - [.C.J. Reports.
2015.P.592.

47 Article 22 of the International Convention on the Elimination of All Forms of Racial Discrimination dated December 21,
1965. URL: http://www.un.org/documents/ga/res/51/a51r080.htm (accessed date: 17.08.2018); Art. 24 of the Convention
on Offences and Certain Acts Committed on Board Aircraft dated September 14, 1963. URL: https://treaties.un.org/doc/db/
terrorism/conv1-english.pdf (accessed date: 17.08.2018).

% Article 9 of the Convention on the Prevention and Punishment of the Crime of Genocide dated December 9, 1948. URL:
https://www.ohchr.org/en/professionalinterest/pages/crimeofgenocide.aspx (accessed date: 17.08.2018).
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pe 6ynyiiero criopa He onpepnenensl [The Statute...
2012:660].

HecMoTpss Ha KaXyllylocs IOATOTOBIEHHOCTD
CTOPOH MEX/[yHapOHOTO JIOTOBOPa, COfIepyKAIL[ero
IOPUCAMKIMOHHYIO K/Iay3yTy, K BO3MOXKHBIM 00pa-
wennaM B Cyz, Takue oOpaleHNsa MOTYT BO3HMK-
HYTb OTKyfia He xpamu. Tak, B uctopunu Cypa ObiBa-
7N CTy4ay, KOTfja TOCYylapCTBa B OTCYTCTBME MHBIX
IPAaBOBBIX OCHOBAHWII NMpUOETamu K pacllpuTeNb-
HOMY MCIIO/Ib30BAHMIO IOPUCAMKIMOHHBIX KIay3yil
MEX/[YHapOIHbIX JOTOBOPOB, IBITASICH, IO CTIOBAM
opiBuero wiena Cyna b. 3uMMbl, IpOIyCTUTD BO3-
HMKIINI CIIOp «4epe3 UTO/IbHOe YIIKO»* BhIOpaHHO-
ro MeXXAyHapopgHoro gorosopa. Kak meradopuyuno
orMeTtw1 6b1BIINIL CyAbsi K. [pUHBYH, IOpUCANKIIIOH-
Has KJIay3y/ia CTAHOBUTCA CBOETO POfia «TY(eIbKOi
30/TyLIKN», B KOTOPYIO OffHA 3 CTOPOH CTPeMUTCA (C
OO/IBIINM VM/IM MEHBIINM YCIIEXOM) BTUCHYTH O0siee
IIVIPOKWIT MEXIYHAPORHBIIT criop™.

Tax, B fienmax o sA0epHvix UCNbIMAHUAX™ N 0 KOH-
muHeHmanvHom wenve Ieelickoeo MopsA™ TOCY-
mapcTBa-oTBeTuNKM (PpaHuUA B EpBOM CIydae 1
Typums Bo BTOpOM) OBUIM 3aCTUTHYTBI BPACIUIOX
obpamenusmu B Cyn 3asBurtenamu (ABCTpanmu u
[permu cOOTBETCTBEHHO) Ha OCHOBE HOPMCHAUKIIN-
OHHOI1 K1ay3ynbl O6usezo akma o MupHom paspeude-
HUU MeHOYHAPOOHBIX cnopos OT 26 ceHTAOps 1928 1.
[Alexandrov 1995:15]. B mepBoM ciy4yae, HeCMOTpsI
Ha HeABKY IpefcTaBuTeneit @paHIuM Ha 3acefaHnsA
Cypa, 0OYCTIOB/IEHHYIO HENpU3HAHVEM ero IpIyc-
pukumy (O61mit akT, cormacHo nosuuuy Ppannyn,
nepecran fieficTBoBaThb), Cyf, He yCMOTpeN O4eBuf-
HBIX IIPEIATCTBUI JII YCTAHOBJIEHNA CBOEN I0PHUC-
IVKUMY prima facie n BbiHeC Pernenne o npegsapu-
TeNIbHBIX MepaxX, 00s13aB PpaHIUI0 BO3JEp>KaTbCA
OT sIJIepHBbIX VCHBITaHMWiL. Bo BTopoM crydae (XoTs
Mexpynapopubiit cys OOH B KoHeYHOM MTOTe U
He YCMOTpe/l OCHOBAHMII I/ CBOEN IOPYCAMKIIN)
Iperua Branyma Typuuio B JOCTaTOYHO JJIMTENTb-
HbIiT cyme6HbI nporecc (1976-1978 rr.), onupasch
Ha MEXJYHapOJHbII JOrOBOP, COflep>KaBIINII I0pUC-

IVIKIVIOHHYIO K/Iay3yiy. Ee 6oree HaragHbIM Ipu-
MepoM siBseTcA obpauenne Ipysun B Cyp npotus
Poccun, B KoTOpOM BOOpY>KeHHOe HamazieHue Ipy-
3un Ha IOxaHyo OceTuio 1 BOOpY)XeHHas 3aluTa
Poccueit FOxnoit Ocetnn B 2008 1. ObUIN «BTHUCHY-
Thl» B IOPUCAMKIIVIOHHYIO K/ay3yiy, TPelyCMOTpeH-
HYI0 B Mex0yHapooHoti KOHBeHUUU 0 AUKBUOAUUU
8cex opm pacosoti OUCKPUMUHAUUU.

Eme opna npo6rmeMa NpuMeHeHUS MeXaHM3Ma
IOPUCAIVIKLIMOHHBIX JIOTOBOPHBIX K/Iay3yl — MX He-
cmMabunbHOCMp: COTTIACKe TOCYAAPCTBA WCIOMHATD
TaKye K/Iay3y/Ibl MOXeT OBbITb OTO3BaHO, XOTS TOCY-
IApCTBO TIPU 3TOM COXpAHSAET y4acTyie B CaMOM JiO-
rosope. Tak, CIIIA menoncuposam PaxynbraTus-
HbIif IIPOTOKOI K BeHcKoil koHBeHUu 0 KOHCYNIbCKUX
cHouwenuax 1963 2.5 (manee — Konsennusa 1963 r.),
KOTOPBIM IIpefjycMaTpuBaaach BO3MOXKHOCTD Iiepe-
fadn B MeXIyHapOIHBI CYJ CIIOPOB, CBA3AHHBIX C
HapyIIeHNsAMMN ee TooXKeHuit. [laHHbIl dakT npu-
MeuaresieH TeM, 4To CIIIA nsHaganbHO ObIIN PbSIHBI-
MI CTOPOHHMKaMM 0053aTe/IbHOTO MeXaHM3Ma ype-
TY/IMPOBAHMA CIIOPOB O HAPYLIEHUM TOCYapCTBAMM
00513aTeNbCTB, BhITeKaromux 13 Kousennum 1963 r.
[Lee, Quigley 2008:574-576]. [laHHOMY peleHNIO
CIIA mnpepuiecTBOBamy MHONBITKY APYTUX TOCY-
mapcts (B 1998, 1999 u 2003 rr.) npusneus [ItaTs!
K OTBETCTBEHHOCTM 3a HapyuleHMe cT. 36 KoHBeH-
nuu 1963 r., Kacarouerica pony KOHCY/Ia B OKa3aHUM
IOMOIIYM TPaKfJaHaM, KOTOpble ObUIM apecTOBaHbI
B rocygapcrse npe6siBanus. Hanpumep, B 1998 1.
[Taparsait o6patuncs B Cyf B CBSI3Y C TIPeACTOSILIel
kasHpio BractaAMu CIIA rpaxpganmua Ilaparsas
A.D. Bpeapna (Angel Francisco Breard), ocy>xzenHo-
ro B aMepMKAHCKOM IITaTe BUPKUHUA: 9TOT TpaxK-
JlaHUH He ObUT MHOPMUPOBAH O BO3MOXKHOCTH JO-
CTyIa KOHCY/bCKUX JO/DKHOCTHBIX /iy [Taparsas k
HeMy. MexxpyHaponsblit cyy OOH mpunan Pemenne
0 BPEMEHHBIX Mepax™, B COOTBETCTBUM C KOTOPBIM
CHIA nomkHBI 6bUIM HPUOCTAHOBUTD INPOLEAYPY
VICTIOTIHEHMsA CMEPTHOTO IPUIOBOpA [IO BbIHECEHMs
Cynom pemienus no cyuiectsy gena. Opxaxko Bep-

4 Qil Platforms (Islamic Republic of Iran v. United States of America). Judgment. - L.C.J. Reports. 2003. P. 326 (Separate

Opinion of Judge Simma).

50 Greenwood C. Challenges of International Litigation. — Friday Lunchtime Lecture, Lauterpacht Centre for International
Law. October 10, 2011. URL: http://itunes.apple.com/itunes-u/Icilinternational-law-seminar/id472214191 (accessed date:

18.08.2018).

1 Nuclear Tests (Australia v. France). Interim Protection, Order of 22 June 1973. - I.C.J. Reports. 1973.P. 99, 101-102.
2. Aegean Sea Continental Shelf (Greece v. Turkey). Judgment. - .C.J. Reports. 1978.P. 15.

53 Vienna Convention on Consular Relations dated April 24, 1963. URL: http://legal.un.org/ilc/texts/instruments/english/
conventions/9_2_1963.pdf (accessed date: 17.08.2018).

5% Vienna Convention on Consular Relations (Paraguay v. United States of America). Order of 9 April 1998. — I.C.J. Reports.
1998. P. 266; LaGrand (Germany v. United States). Judgment of 27 June 2001. - .C.J. Reports. 2001. P. 478-480; Avena and
Other Mexican Nationals (Mexico v. United States of America). Judgment. — .C.J. Reports. 2004. P. 39.

55 Vienna Convention on Consular Relations (Paraguay v. United States of America). Provisional Measures, Order of 9 April
1998. - I.C.J. Reports. 1998. P. 248.
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xoBHbli cyx CIIIA orkasan B Tpe6oBanuu Ilaparsas
UCIIONHUTD pelteHMe MexyHapopsoro cyia OOH,
u A.®. bpeapn 6511 KazHeH. MeXXYHAPOSHBI CYL
OOH npopomxun paccMoTpeHte fena faxke 1ocie
VICIIOJIHEHMA IpUroBopa, Ho Ilaparsaii crycra He-
CKOJIBKO MecsAlleB 0T0o3Bal cBoe obpamienue B Cyg;
OKOHYarenbHOro pemieHnss CyoM BbIHECEHO He
Ob1710%.

B cnyyae co cxoxnm obpaiienuem lepmanun B
MexpyHapopHblit cyf, B 1999 I. OTHOCUTENBHO NIpU-
roBoperHbix B CIIIA k cmeptn rpaxpan ®PT 6pa-
TbeB JIa Ipanp nponecc B Mexx/[yHapOHOM CyJie J10-
mest 0 (pUHANBHON CTafuyl, MOCTYXKUB MPUYNHON
BpiHeceHMA CynoM cooTseTcTBymoLlero IlocTaHos-
meHus”. Tak Kak OfVIH M3 OBYX HEMELIKUX IPaKIaH
yxe 6b11 KasHeH Bractsamu CIIIA x MoMeHTY BO3-
Oyxnenus [epmanueii fena B MeXxiyHapogHOM cyfe,
Cypn 0603Ha4MT BpeMeHHbIe Mepbl O IPMOCTAHOBIe-
HYM MICIIONIHEHNS IPUTOBOPA AaMEPUKAHCKOTO CY/ia B
OTHOLIEHM!M OCTAaBLIEroCsA B XKMBbIX. Kak u B panee
pPaccMOTpeHHOM ciyyae ¢ rpaxxiannHoM Ilaparsas,
cyn CIIA otxnonwnn tpebosanue OPI, u npurosop
OB/ MICTIONTHEH B TOT Xe fleHb™". OnHako [epManus He
CTajla 13-3a 9TOTO IIpeKpallaTh mpouecc B Mexpy-
HapoznHoM cyae OOH, u Cyzom 6b110 BbiHeceHo [1o-
CTAaHOBJIEHME, KacaBlleecs KOHCYNIbCKOIO JOCTYyIIa.
Cyp npuien K BbIBORY 0 ToM, uTo CIIA Hapymmm
3aKkperieHHoe B moptl. (6) map. 1 ct. 36 Konsenuymn
1963 1. mpaBo rpaxiaH OBITb YBEJOM/ICHHBIMU O
BO3MOYXHOCTJ KOHCY/IBCKOTO JOCTYma™.

[Ipencenarens MexpaynapopHoro cyma OOH
K. Tnitom mosicuw, 4to o6o3HaueHHast CyoM He-
06X0MMOCTD IIepecMOTpa IPUIOBOPOB HEMEIKIX
rpaXkJjaH He MOKeT OBITD MICTONIKOBAaHA B TOM CMBICTIE,
YTO NOZ0OHBII IePeCMOTP He JO/DKEH IPUMEHATbCA
B OTHOIIEHUM TPXJAH [IPYTUX CTPAaH B aHA/IOTMY-
HbIX cutyauusax”. JlaHHOe INOsCHEHMe, BepOsTHO,
crioco6cTBoBao obpareHnio B Cy IpaBUTeNbCTBA

Mexkcuku B 2003 1. mpotus CIIA B cBsA3u ¢ genom
0 TpaK/jaHax MeKcyKy, IPUTOBOPEHHBIX K CMEPTI
U OCY)XZIeHHbIX B Hapyuienyue Konseniym 1963 r.%
Cyn BbiHec Pemienne o BpeMeHHBIX Mepax®, a B [To-
CTaHOBJIEHMN MO CYHIECTBY 3TOTO Jea YCTAaHOBUII
MIOMMMO TIpoyYero, 4to B 51 u3 52 cryvaes CIIIA «Ha-
PYLIWIN CBOe 0053aTe/bCTBO» MPENOCTABIATD Tpe-
OyeMyo MHPOPMALINIO O KOHCYIBCKOM JJOCTyIe®.

3aHuMMaBIIasd B To BpeMsA mocT loccexperaps
CIIA K. Paiic narmpaBuia [eHepanbHOMY ceKpeTapro
OOH nucpMo ¢ yBeomnenneM o geHoncauyu CIIA
daxynpraTuBHOTO IpoTOKOo/Na K Konsennym 1963 r.,
Ha KOTOPOM OCHOBbIBaIach opucaukuyusa Cyza B BbI-
IIEYIIOMAHYTBIX PpeIIeHNAX, BbIHECEHHDBIX IPOTHB
CIIA®.

Eme opna mpob6neMa, Kacalomascs paccMOTpe-
H1A CyfioM CIIOpOB Ha OCHOBE IOPUCAVKLIMOHHBIX
JIOTOBOPHBIX KJIay3y/l, OOYCTIOB/IEHa TeM, 4TO He-
KOTOpble 13 MeX[YHapOJHBIX [OTOBOPOB, IIpef-
ycMaTpuBaonmx opucaukimo Cyaa, OTHOCATCA K
cepe 3amuThl IpaB YenoBeKa 1 6OPHOBI ¢ MEXK/Y-
HApOIHBIMYU IPeCTyIUIeHNAMN. B Takux fiemax Boc-
TpebOBaHO VcCefoBaHue (aKTOB, CBUETEIbCTBY-
OIVX O HAIMYMM VWIM OTCYTCTBUM HapyLIeHWi
TOCYZapCTBOM IIPaB 4elIoBeKa MM O COBEpPIIEHHOM
npecrymwrenun. Ho, Kak oTMe4yeHO 3apyOexXHbI-
MU IpaBoBefaMy, Me>XXIyHapOIHbI CyJ, He MMeeT
«OCTaTOYHO! MHPPACTPYKTYPbl», HEOOXOHMMOI
UL BCeOOBEMIIONIETO «YCTAHOB/IEHUS (aKTOB»
(fact-finding) B xonkperHom Mecte [The Statute...
2012:669]. Tax, B mene «bocHus u Iepyezosuna npo-
mue Cepouu u Yeprozopuu» o npuMeHernu Konsen-
uuu o npedynpexcoeHun NpecmynneHus eeHouuoa u
Hakaszanuy 3a Heeo CyJ CTOMKHY/CA C TPYFHOCTAMM
B PacCIefOBaHNM B3aMHBIX OOBMHEHWII CTOPOH
OTHOCKTENBHO (akToB reHouyaa [Mopran-®ocrep
2015:10]. Mexpaynapoguaomy cyny OOH npuinnocs
OIMpaThCcs Ha BBIBOABI MeX[yHapOgHOro TpubyHa-

% Vienna Convention on Consular Relations (Paraguay v. United States of America). Order of 10 November 1998. - I.C.J.

Reports. 1998. P. 426.

7 Dupuy P, Hoss C. LaGrand Case (Germany v. United States of America). - Max Planck Encyclopedia of Public International
Law. Ed. by R. Wolfrum. 2009. Accessed from the Scientific Library of MGIMO-University on August 25, 2018.

8 |bidem.

% LaGrand (Germany v. United States). Judgment of 27 June 2001. - .C.J. Reports. 2001. P. 513.

 |bid. P. 517 (Declaration of President Guillaume).
¢ Dupuy P, Hoss C. Op. cit.

2 Avena and Other Mexican Nationals (Mexico v. United States of America). Provisional Measures, Order of 5 February
2003. - I.C.J. Reports. 2003. P. 96.

¢ “The Court... by fourteen votes to one, finds that, by not informing, without delay upon their detention, the 51 Mexican
nationals referred to in paragraph 106(1) above of their rights under Article 36, paragraph 1(h), of the Vienna Convention on
Consular Relations of 24 April 1463, the United States of America breached the obligations incumbent upon it under that
subparagraph” (Avena and Other Mexican Nationals (Mexico v. United States of America). Judgment. — I.C.J. Reports. 2004.
P.70).

& United Nations, Multilateral Treaties Deposited with the Secretary-General. Ch. 3. § 8. No. 1. URL: http://treaties.un.org/
Pages/ParticipationStatus.aspx (accessed date: 18.08.2018).
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na 1o 6OsiBureit IOrocmaBun®, penyranys KoToporo
pesKo yIaja Iocjie SIBHO aHTUCEPOCKMUX HPUIOBO-
POB, HAPYUIABIIMX IPUHINI OeCIPUCTPACTHOCTH.
IIponeccyanbHas onopa MexXIyHapOZHOrO Cyha Ha
CYZieOHBIII OpraH C IOZOPBAHHON IOPUINIECKOI pe-
HyTalyeil cTana 00beKTOM CIIPaBeINBOI KPUTUKIN
[Devaney 2016:114; Goldstone, Hamilton 2008:106].

Briesy Ha Mecto unenos Cyfia i/ OMTy4eHu Jio-
Ka3aTe/bCTB AB/IAETCA XOTA 1 CTI0KHBIM MepOIpH-
TI€M, B TOM YKC/Ie B II/IaHe OPIaHM3aLMM, HO OCYlIle-
CTBMMBIM: Hap. 2 cT. 44 Cratyra Cyzia HafiesisieT ero
COOTBETCTBYIOIIMY HoTHOMOYMAMY. Pedb 31ech He
UJieT 0 CUTyalusAxX, Korjga Cyz mopydaeT JaHHYIO 3a-
flady KOMMCCUM 3KCIIEPTOB cornacHo cT. 50 CraTyTa.
Opnako eguHCTBeHHbIN B uctopun Cyzia Bble3]] Ha
MeCTO B COOTBETCTBMU CO CT. 44 CraTyTa OBUI IIPO-
BefieH B paMKaX PacCMOTPEHMA Oend, KAcawouiezo-
¢ npoexma «labuuxoso-Haovomapou»* [Devaney
2016:17]. B uione 1995 r. CnoBakus obparnnach B
Cyn ¢ mpocbb0il HOCETUTb MECTO PacCHOIOXKEeHMA
JlaHHOTO IIPOeKTa Ha [lyHae B Lie/IAX IOTyYeHNs Jio-
KaszaTenbcTB. Busur Cypma cocrosnca 1-4 ampens
1997 . B mepmop, MeX/y EePBbIM ¥ BTOPBIM PayHIOM
YCTHBIX CTyIIanmit®.

5. Cornacue Ha opucaukimiio Cyaa post hoc:
forum prorogatum

Eme x ofHOMY croco0y Npu3HaHVA IOPUCAUK-
yuu Cypa, nogpasymeBaeMoMy B map. 1 cT. 36 Cra-
TyTa, KaK oTMe4aeTcs B KoMMeHTapuy K HeMy, OTHO-
CATCA CITy4Yau, KOT/a OffHO 13 CIIOPAIMX FOCYHapCTB
obpamaercss B Cyn 6e3 ykasaHMs OCHOBAaHWMIl /s
€ro IOPUCANKIVN, @ TOCYAAPCTBO-OTBETUNK YoKe I10-
cre Bo3OyxpaeHus fena (post hoc) BeIpaXkaeT cBoe
cormacye Ha npousBozcTBo 10 peny [The Statute...
2012:654, 661]. 9T0 MOXeT OBITb M COITACUE, BbI-
TeKalolllee 113 IMOBEJEHVA TOCYHapCTBa-OTBETUYMKA.
Ecmu rocynapcTBo-0TBeTUNK B CBOEM MEMOpPaHyMe
Ha IIOfJaHHOE 3asBJICHJE He BBbIIBUTAeT IpelBapu-
TeIbHBIX BO3paXkeHuil mpoTus opucaukiym Cypa,
TO €ro cornacue OyHeT CUMTaThCA IMOApasyMeBae-
MBIM, [ja)Ke eC/V 3asABJIeHUe IEePBOrO TOCY[apCTBa

He COIepXXNT yKa3aHUA Ha Kakoe-mibo OCHOBaHMe
s oopucavkiym Cypa. Takoit crioco6 npusHaHus
fopucauKiuy apropsl KomMenrtapusa k CraryTy Ha-
3BIBAIOT forum prorogatum.

XO0Ts aHHBI CIIOCOO M3HAYA/IBHO He OBLI OTO-
opaxen B Craryrte u Permamente [TocTostHHOI mma-
JIaThl MEK/[YHAPOJHOTO IIPABOCY/MA, OH CPOPMIUPO-
BAJICA Ha IPAKTUKE C IIePBLIX JIET €€ AeATEeTbHOCTI.
ITospuee, B 1978 1., 0H ObUI BK/IIOYEH B II. 5 cT. 38
Pernamenra Cypa, B COOTBETCTBUM C KOTOPBIM TO-
CYZIapCTBO, NlepefaBas crop Ha paccmorpenne Cypa,
MOXKET He yKa3blBaTh KaKOTO-TMO0 OCHOBAaHMA AJIA
fopucaykuyy Cyfa U OpeyIoXNUTb UCIONb30BaTh B
Ka4yeCTBe TAaKOBOTO OXKMJaeMoe Iocienyoee (Io-
c7e BO3OY>KZieHIsI fiefia) COIlacie Ha Hee TOCYHap-
CTBa, IPOTUB KOTOPOro OOpallleHO TaKoe 3asBIIe-
Hue. Ecii BTOpoe rocygapcTBo JacT cBoe cornacue,
fopucaukuya Cyia ycTaHaBIMBAeTCA C JAThl TAKOTO
cormacua®,

Vcnonp3oBanue cmocoba forum  prorogatum
BcTpevaeTcs B mpaktuke Cyna pepko. IIpodeccop
Bpoynnu B KadecTBe IpyMepa CChUTAETCA HA HENIO0
o nponuBe Kopdy: B Hem Bennmkobpuranns cHava-
na obpatmmack B Cyp, a yKe moce aToro Anbanus
cornacunacsk ¢ ropucaukuuert Cypa®. Stor npumep,
OffHaKoO, BbI3Ba/ peMapky npod. Kpoydoppa, mpa-
BWIbHO YTOYHUBILETO, YTO JAHHOE JIe/I0 OBUIO BO3-
OYy>X/leHO Ha OCHOBE CIIEIMAJTbHOTO COITIALIeHA
[Crawford 2012:728].

6. 3asB/IEHNIA TOCYJAPCTB O IPU3HAHNMN
1opucauknyu Cyaa 06s3aTenbHOI

B cootBerctBuu ¢ map. 2 ct. 36 Craryra Cyza
rocygapctBo-ydactHuk Craryra MoXeT B /00oe
BpeMs CfiaTh Ha XpaHeHMe [eHepanbHOMY ceKpeTa-
pto OOH 3asBrenne o ToMm, 4TO OHO IpK3HAET «Oe3
0c0o60ro 0 TOM COrMalIeHus, ipso facto, B OTHOLIEHUN
M0060T0 MHOTO TOCYAPCTBA, IPVUHABIIETO TaKOe JKe
o6s13aTennpctBo, fopucaukuyio Cyzma 00s3aTenbHON
II0 BCeM IIPaBOBBIM CIIOPaM, KaCAIOIVIMCS: a) TOJIKO-
BaHUA JOTOBOPa; b) m060ro Bompoca MeXx/yHapoy-
HOTO IpaBa; ) Hamuuus ¢Gakra, KOTOPBIiL, el OH

% Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro). Judgment. - .C.J. Reports. 2007. P. 134.
% Gabcikovo-Nagymaros Project (Hungary / Slovakia). Judgment. - .C.J. Reports. 1997.P. 7.
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87 “The Court visited the area from 1 to 4 April 1997; it visited a number of locations along the Danube and took note of
the technical explanations given by the representatives who had been designated for the purpose by the Parties” (Ibid.
P. 10). Cm. Takxke: Gabcikovo-Nagymaros Project (Hungary / Slovakia). Visit by the Court to the site of the Gabcikovo-
Nagymaros hydro-electric dam project. Communiqué No. 97/3 dated February 17, 1997. URL: https://www.icj-cij.org/files/
case-related/92/092-19970217-PRE-01-00-EN.pdf (accessed date: 18.08.2018).

% Noknag MexgayHapogHoro cyga OOH, 1 aBrycta 2012 r. — 31 utona 2013 r. C. 10. Joctyn: https://www.icj-cij.org/files/
annual-reports/2012-2013-ru.pdf (nata obpalyeHna: 17.08.2018).

% Corfu Channel case. Preliminary Objection, Judgment. — .C.J. Reports. 1948. P. 27.
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OyfeT yCTaHOBJIEH, NPEACTaBUT COOOI HapylleHye
MeX/[yHapOHOro obs3arenbcTBa; d) Xapakrepa 1
pasMepoB BO3MelleHN s, IPUYNTAOIEr0Cs 3a Hapy-
ILIeHVe MeX/YHAPOIHOTO 0053aTebCTBaY.

dror crocobd npusHaHus opucaukumy Cypa B
HayKe Ha3bIBAIOT MHOTJA CUCTEMOil (paKy/IbTaTyB-
HOJI KJIay3y/ipl B TOM cMbIcie, 4o Ycra OOH ne
006s3bIBaeT roCyapcTBa Je/aTh 3aABICHUA O TAKOM
npusHaHuy. HeKoTOpbIM HpenMyIiecTBOM HaHHOTO
crioco6a ABJIAETCA €ro BUAMMASA MPOCTOTA: MEXY
CHOPALIMMY TOCYAApCTBAaMU He HY)XXHO 3aK/IH04YaTh
CIIeNMaIbHOTO CoraleHns o nepegade Cyny cropa;
He TpeOyeTcsa M Ha/IM4usA JefiCTBYIOIETo JOTOBOpa,
cofiepyKalllero IOPUCAMKIMOHHYI0 KIaysynly. 3/iech,
KaK METKO BBIpasmicsa akc-mpeaceparens Cypa
P. XurrmHc, rocyapcTBo «HOAMICHIBaeT OIaHKOBBII
4eK»: OHO He 3HaeT, 4To OyfeT mpegMetoM Oynyiie-
TO CIIOpa M KTO CTaHET JPYIoil ero CTOPOHOM; W3-
BECTHO JIMIIb, YTO JPYrass CTOPOHA TOXKE IIPU3HAET
fopucpukuyio Cyna Ha Tex ke ycnousx [Higgins
1995:189]. ITpocroTa aroro cnocob6a — GpakynbraTuB-
HOJI KJIay3y/Ibl — Ka)KYIIAsACA: MEXaHU3M, YCTaHOB-
JNeHHBIi map. 2 c1. 36 CraryTa, paccMaTtpusaetca Cy-
noM”™ 1 opuctamMu-mMexpyHapoguukamu [Waldock
1955-1956:254; Rosenne 1997:809-815, 830] xax
ocoboro popa (sui genmeris’'), obpasyromuiics u3
IBYX KOMIIOHEHTOB: OJHOCTOPOHHEIO 3asBJICHNsA
TOCyflapcTBa U JOTOBOPHBIX IoOoXeHuit Craryra.
Tem caMbIM OH CO3[ja€T MHOXKECTBO JBYCTOPOHHUX
npasooTHouennit’”” [Torber 2015:79]. [lanee, npu-

3HaHMIO fopucaukuuy Cyza HoCpecTBOM 3TOTO Me-
XaHV3Ma CBOJICTBEHHbI HEKOTOPbIe OCOOEHHOCTIL.

Bo-mepBbIX, TONKOBaHME 1 TIPUMEHEHNe Iap.
3 ct. 36 CraryTa, cofiepKalero HOpMy O TOM, 4TO
yKa3aHHbIE «3asB/IEHNS MOTYT OBITb 6€3yC/IOBHBIMIA,
WIM Ha YCTIOBMAX B3aMMHOCTH», WM «HA OIpefe-
neHHoe BpeMsA». Cyfly B €T0 MPpaKTUKe IPUXOANIOCH
pelIaTh BOIPOC O TOM, ITPaBOMOYEH /I OH paccMa-
TPMUBATb CIOP, aHAMU3MPYS IPOTUBOIONIOXKHBIE 10~
3UIIMY TOCYZIApCTB HA 3TOT cyeT. MHoOIme pemeHns
Cypna cBUETeNbCTBYIOT O IPo6/1eMax, KOTOpble BO3-
HMKAIOT B KOHTEKCTe TaKVX 3asAB/IEHUII B CBA3M C
BKJIIOUEHNUEM B HMX ycnoBuit. Cpey 3TUX npobnem
MOXXHO OTMETUTD CTIeyIoLye:

1. Ycmoxxnenue 13-3a TaKMX YCIOBUI BCEVL CH-
cTeMbl (DaKy/IbTaTUBHOI KJIay3yIIbl.

2. TpymHOCTM TONMKOBaHMA U IPMMEHEHUA
«TEeMIIOPA/IbHBIX YCTIOBUIl» (Hampumep, 0603HAYEH-
HOTO JIEICTBYS YCTIOBUS «Ha OIIPefie/IeHHOE BPeMsI»).

3. IIporuBopeumBble OLIEHKM CTaTyca HEKO-
TOPBIX YCTIOBUIT, 0003HAYEHHBIX TOCYAAPCTBOM IIPK
peanmusanuy nap. 3 ct. 36 CraryTa.

4.  3asBreHMe rOCYAAPCTBAMMU TAKUX MIMPOKMX
YC/IOBMif, KOTOpbIe CBOJAT Ha HET CaMO 3asBJIEHIE O
npusHanuK ropucaukiym Cyza.

WTak, cornacHo ct. 36 CraTyTa, 3asAB/IeHUA TOCY-
JIAPCTB «MOTYT OBITb 6€3yCTIOBHBIMM, W/IM HA YCIIO-
BIIAX B3aVIMHOCT CO CTOPOHBI TeX MM MHBIX IOCY-
lApCTB, MM XKe Ha OmpefieieHHoe BpeMsA». Crporo
roBops, CraTyT yKasplBaeT JMIIb HA [iBa THUIIA BO3-

70 “A declaration of acceptance of the compulsory jurisdiction of the Court [...] is a unilateral act of State sovereignty. At
the same time, it establishes a consensual bond and the potential for a jurisdictional link with the other States which have
made declarations pursuant to Article 36, Para. 2, of the Statute [...]" (Land and Maritime Boundary between Cameroon and
Nigeria. Preliminary Objections, Judgment. — .C.J. Reports. 1998. P. 291).

/1 Cyp nopyepKrBaeT MUMEHHO 0COObIN XapaKTep 3TOro MexaHu3mMa U He Ha3biBaeT ero MexayHapoaHbIM orosopom. Ho
npv TONKOBaHUM OAHOCTOPOHHYX 3aABNEHNI FOCY[apCTB O IPUCANKLMM OH NCMOSb3yeT MPUHLMMbI TONIKOBaHMA BeHcKo
KOHBEHLMU O NpaBe MeXAyHapOoAHbIX 4oroBopoB 1969 I. NOCTONbKY, MOCKOJIbKY 3TO COOTHOCUTCA C OCOObIM XapaKTepom
[aHHbIX 3aaBneHuin. Hanpumep, B gene Fisheries Jurisdiction (Spain v. Canada) Cyg otmeTun: “The régime relating to the
interpretation of declarations made under Article 36 of the Statute is not identical with that established for the interpretation
of treaties by the Vienna Convention on the Law of Treaties (Ibidem, p. 293, para. 30). Spain has suggested in its pleadings
that ‘this does not mean that the legal rules and the art of interpreting declarations (and reservations) do not coincide
with those governing the interpretation of treaties. The Court observes that the provisions of that Convention may only
apply analogously to the extent compatible with the sui generis character of the unilateral acceptance of the Court's jurisdiction”
(kypcmB Haw. — A.B. u 0.3.) (Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998.
P.453).

B aTOM e KoHTekcTe M. Ouumopuc (M. Fitzmaurice) otmeTtuna: “In the Fisheries Jurisdiction Case, the ICJ stressed even
more strongly the dual, sui generis character of the optional clause declaration: on the one hand, a declaration accepting
the compulsory jurisdiction of the Court ‘is a unilateral act of State sovereignty’; on the other, it establishes a ‘consensual
bond; i.e. a nexus of obligations, and a ‘potential for jurisdictional link with other States’ (Para. 46) and makes a ‘standing
offer to the other States party to the Statute which have not yet deposited a declaration of acceptance’ (Land and Maritime
Boundary between Cameroon and Nigeria Case (Cameroon v Nigeria) 125)” (Fitzmaurice M. International Court of Justice,
Optional Clause. - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2011. Accessed from the Scientific
Library of MGIMO-University on August 25, 2018).

72 “In fact, the declarations, even though they are unilateral acts, establish a series of bilateral engagements with other
States accepting the same obligation of compulsory jurisdiction, in which the conditions, reservations and time-limit
clauses are taken into consideration” (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America). Jurisdiction and Admissibility, Judgment. — I.C.J. Reports. 1984. P. 418).

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018

20



Alexander N. Vylegzhanin, Olga I. Zinchenko

ISSUES OF THEORY OF INTERNATIONAL LAW

MOXXHBIX YC/IOBMIL: 1) YC/IOBMe B3aMHOCTY; 2) YCIIO-
BU€ JIEIICTBYA 3asBJIEHNUS Ha OIIPefie/ieHHOe BpeMs.
B cBsA3M ¢ 3TMM BO3HMKAET BOIIPOC O JJOIIYCTUMOCTH
IPYTUX BUJOB YC/IOBMI, BK/II0YAEMbIX TOCYapCTBa-
MM B TeKCT 3asB/IeHUiI (Hampumep, ycimosue o6 uc-
K/TIOYEHU CIIOPOB OIPEe/IeHHOIO TUIIA U3 IOpUC-
pukumy Cypna).

B npakrrke IlocToAHHOI NanaTbl MeXXIYHAPOJ-
HOTO IIPAaBOCYAMsA BKJIIOYEHUE PA3HBIX YC/IOBUII B
3asB/IeHMe O IPM3HAHNY ee OPUCANKINY ObIIO IIpHU-
emnempM [Thirlway 2016:49]. B 1928 r. Accambrnes
JIurm Hanuii npuiia K BBIBOAY O TOM, YTO BO3-
MO>KHbIE YC/IOBMS, BK/IIOYaeMble TOCY[JApCTBaMU B
UX 3a5IBJIEHVAX O FOPUCAMKLUY, He OTPAHNYMBAIOTCS
TeMM, KOTOpbIe IepeuncieHsl B CraryTe”.

ITpn cospanum MexpyHapognoro cyma OOH
IaHHBI Borpoc paccMarpuacs. [Tpu atom Ha Kon-
¢depennyn B Can-PpaHuyucko Bo3obmagano MHeHMe
0 TOM, 4TO, IIOCKO/IbKY IOCY/JapCTBO MMeET IIPaBO
B 1I€/IOM peIlaTh, NIPUHMMATh MM HE IPUHMMATD
fopucaykiyio Cyla HOCPeICTBOM CUCTEMBI (paKy/Ib-
TaTMBHON KJIAy3Y/bl, TO JAHHOE LIeI0OCTHOE, LIMPO-
KOe IPaBO BKJIIOYAET B ceOs 1 pyroe, MeHbIIee 110
06beMy, a IMEHHO TIPaBO IPM3HABATD IOPUCAVUKIINIO
C y4eTOM YCIOBMII, KOTOpbIe TOCYAAPCTBO CYMTAET
11e71ec000pasHbIM 0603HaUNTh. TO €CTh rocyapcTBa
BIIpaBe CBOOOHO (OPMYINPOBATh YCIOBYS B CBO-
UX 3adBJeHMAX O HpusHaHuM opucaukuuu Cypa,
He OIPaHNYNBAsACh TeMU, KOTOpble IIPeJyCMOTPEHDI
map. 3 c1. 36 Craryra Cyzna. Tem He MeHee B criopax
MEX[y TOCYAapCTBaMM MIMEIN MeCTO JJOBOJibl O He-
JIOITYCTYMOCTU BKJIIOYEHUs B 3asABJI€HUA YCIIOBUIL,
He IIPeIyCMOTPEHHBIX expressis verbis CraryToMm (Ha-
HPUMeED, B 0esie, KACAIOUWLEMCS 8030y UIHO20 UHUUOEH-
ma 1999 2.7).

Ha mpaxryke rocygapcTBamu yaie Bcero ¢op-
MY/IMPYIOTCS TPU KaTETOPUM TAKUX YCIIOBUIL: ratione
temporis, ratione personae u ratione materiae.

Ycnosue ratione temporis CBA3aHO C yCTaHOBJIE-
HIEM B 3asBJIEHM) OIIPEJie/IeHHOIO BpeMeHM: Ha-
npumMep, npusHanue ropucaukuuy Cyzfa Iuib 110
CIIopaM, BO3HMKIIMM IIOC/Ie HaThl HACTOSAILEro 3a-
ABeHNA. ABCTpamusA U BenmMkoOputaHus, ckaxewm,
COITIACHO WX 3asBJIEHUAM, He IPM3HAIOT IOPUC/UK-
uyio Cyzia 10 criopaM, B OTHOIIEHUY KOTOPBIX Jpy-
ras CTOPOHa CIIOpa Jlajia COoITIacke Ha 00sA3aTeNbHY0
ropucaukuuio Cyzia, JeIOHMPOBAaHHOE MeHee 4eM 3a
12 mecsiues o obpamenns B Cyp. [JaHHOe ycoBue,

OYEBVIHO, HAIIPaBJIeHO HA TO, YTOOBI Cpasy mocie
IpUSHAHMA [IPYTUMM TOCYJAPCTBOM HOPUCAMKLIUY
Cynma ABctpanus n Bemukobpuranus mormm yoe-
peubcs OT HeOXKMAAHHOTO ero obpamenus B Cyj.

Bropas kareropus ycnosuit - ratione personae —
HajIaraeT Ha npusHaHue opucaukuyy Cyza onpese-
JIeHHbIe OTPAHMYEHNA B OTHOILEHUM JIPYTOii CTOPO-
HbI criopa. Hampumep, rocyapcrso 3adBiseT, YTo
cornamaercss Ha ropucauxuuio Cyzia, 3a MCKI0OYe-
HIeM CHopoB ¢ rocygapctBamu A n b. IIpumepom
UCIIO/Ib30BaHUA JJAHHOTO YCTIOBMA MOTYT CIIYXKUTb
saspneHna Kananpl u Bemuko6puranum, KoTopble
UCKMIoYaIoT u3 ropucaukuuy Cyza Cropsl ¢ rocysap-
CTBaMU, ABJIAIOIMNCA ¥ OBIBIIMMY YieHamu bpu-
taHckoro Coppyxecrsa Haumit (Commonwealth).
BcraBasn Bonpoc: ABJIAITCA 1M TAKOTO POfia YC/IOBMAA
AVICKPYMMHALIMOHHBIMY, IPOTUBOPEYAIL MU IIPUH-
LIUITy CYyBepeHHOro paBeHCTBa rocymapcTs? Tak, Ila-
KVCTaH B Oesle, KAcaioueMcst 6030YUiH020 UHUUOeHMA
1999 2., yTBepX[all, 4TO MPENYCMOTPEHHOE B 3asB-
neHuu VIHIMM aHA/lIOTMYHOE YCTI0BME B OTHOLIEHUN
bpuranckoro CompyxecTBa Haluil He MMeeT I0pU-
[IMYECKOI CUJIBI BBUJJY €r0 IPOTMBOPEYNS «IIPUH-
LUITy CYBEPEHHOIO PaBEHCTBa», «YHMBEPCATbHOMY
xapakrepy npas 1 06s3atensctB wieHoB OOH». Op-
Haxko Cyp He corylacuics ¢ JaHHBIM JOBOJOM, IOJ-
YEPKHYB IIPaBO TOCY[APCTBA OCPENCTBOM YCIOBUA
ratione personae BBIOMPATb cebe «IIAPTHEPOB» IIO
CIIopaM, C KOTOPBIMM OHO TOTOBO IIPU3HATh IOPJC-
pukiyio Cyza.

TpeTbsi KaTeropms yc/noBUil IPUSHAHUA HOPUC-
pukuyy Cypa 10 3asBleHUI0 — ratione materiae —
CBsA3aHa C cyllecTBoM ciopa. Hanpumep, sasgsnenne
Apcrpamuu ot 22 mapTa 2002 I. mpefycMaTpuBaer,
yro ropucaukiya Cyza He pacIpocTpaHserca Ha
CIIOPbI OTHOCUTE/IBHO JIENMMUTALIUY MOPCKIUX pario-
HOB, a TAK>Ke Ha Jiefa, CBA3aHHbIE C Ae/IMMUTALNeE, B
TOM 4MC/Ie TEPPUTOPUATIBHOTO MOPS, UCK/IIOYNTEb-
HOJl 9KOHOMMYECKOJ 30HbI M KOHTMHEHTAJIbHOTO
1e/bga, MM BbITEKAIOIIVE 13 CIIOPOB, KACAIOVIXCA
VM OTHOCAIVXCA K UCIIO/Nb30BAaHMIO TI000I OCIa-
pMBaEeMON YacTU TAKOTO MOPCKOrO palioHa o OCY-
LIeCTB/IEHNS Je/IMMUTALIN .,

Tepmanusa B cBoeM 3asaBneHun 1o ct. 36 Crary-
Ta UcKaoumna u3 ropucaukuym Cyja CIopbl, CBS-
3aHHbIE «C Pa3BEPTbIBAHNEM BOOPYXKEHHBIX CHJI 3a
py0exoM, ydacTueM B TaKOM pa3BepTBIBAHUY VIV
IOpUHATHEM II0 HEMY pelleHuii», a TaKkKe «C JC-

73 Cm.: Resolution of the Assembly of the League of Nations regarding “the Optional Clause of Article 36 of the Statute of
the Permanent Court of International Justice” dated September 26, 1928.

74 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 29.

7> Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of Australia dated March 22, 2002. URL:
https://www.icj-cij.org/en/declarations/au (accessed date: 24.08.2018).
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.H. Boiner)kaHuH, O./. 3nHuUeHKo

[I0/1b30BaHMeM B BOEHHBIX Lie/isix Teppuropun OPT,
BKJIIOYas ee BO3JYIIHOE HPOCTPAHCTBO, a TAKXKe
MOpCKJe PajiOHbl, Ha KOTOpbIe PacIpPOCTPAHAITCA
CyBepeHHbIe IIpaBa U PUCANKINA [epManum».

B ary kareropuio INONAjalT YCIOBUSA, KOTO-
pble VICKTIOYA0T U3-1of opucaykiyy Cyna cropsl,
HpesMeT KOTOPBIX OTHOCUTCSA K BHYTPEHHell KoMITe-
TeHIVM rocypapcTsa. Tak, Kanaga oTkasanmach nepe-
fiaBaTh Ha paccMoTpeHne Cyfa «CIOPbI IO BOIPO-
caM, KOTOpble B COOTBETCTBMM C MeXIYHAPOJHBIM
IPaBOM OTHOCATCS VICK/TIOUNTETbHO K KOMITeTEHIINI
Kanapnp». HekoTopble rocymapcTa OCTaBIAIOT 3a
c0060i1 IpaBO OIpPEAENATb, KaKye BOIPOCHl OTHO-
CATCA K VX BHYTPEHHell KOMIIETEHINN, He CChIIa-
ACb Ha HOPMbI MEXIyHApOJHOTO IIpaBa. ITO yC/Io-
Ble, HazBaHHOe «oroBopkoit Konnennu» (Connally
reservation) B 4ecTb ChOPMY/IMPOBABILETO €ro aMe-
PUKAHCKOTO CeHaTopa, OyeT leTabHO paccMOTpe-
HO Jlajiee.

XoTsl HEKOTOpble U3 BbIIIEIEPEUNCIEHHBIX YC-
JIOBUIL He TIPeIyCMOTPeHBI expressis verbis B map. 3
ct. 36 CraryTa, B psage pemuennit Cyna (deno Huka-
pazya’®; 0eno o W0PUCOUKUUYU HAO PLLOHBIMU NPOMbIC-
namu’’; Oeno, Kacasuieecss 6030YUIHO20 UHUUOEHMA
1999 2.7%) 6pL1a IO[TBEPIKAIEHA MX JOIYCTUMOCTD .

PaccmoTpyM npo6rieMbl, CBSA3aHHBIE C MICIIOTb30-
BaHJEM Ha IIPaKTHUKe YCTIOBMIL, CHOPMYINPOBAHHBIX
B 3asBJICHMAX O py3HaHNMy ropycankuym Cypa.

AKTUBHOE BKJIIOYEHNE TOCY[apCTBAMM YCTIOBMI
npusHauua opucaukiym Cyfa B CBOM 3asB/IeHNA,
crenaHHble 1o cT. 36 CraTyTa, IIpUBENIO K YCIOXK-
HEHUIO CUCTeMbI (aKyIbTaTMBHOI Kiaay3ymbl. OHa
3IDKJeTCA Ha IpMHIMIIe B3auMHocTu. [ocymapcTso,
He Inpu3HaBllee opucaukuyo Cyga MOCpencTBOM
3aABJIeHM, COITIACHO CT. 36 CraTyTa He MOXXEeT OIM-
paThcs HA TO, YTO APYroe rOCYAAPCTBO TaKOe 3asB-
JIeHNe cietana JyIs pa3dypaTe/bCcTBa CIOpa C HUM B
Cype. [laHHOe ITpaBMIO IPUMEHNMMO M B KOHTEKCTe
YCIIOBUIL, TIPELYCMOTPEHHBIX B TaKOM 3asBJICHUIL.
Cyn B dene no cnopy mexoy Opanyueti u Hopeeeueii
0 HeKOmMopbiX HOpeexcKux 3aiimax*™ HOomTBEpAnI,
4TO €ro IPUCAMKINA OyeT orpaHnYeHa INIIb TeMI
aCIIeKTaMy, B KOTOPBIX COOTBETCTBYIOILIVE OTHOCTO-
pOHHIe 3asB/IeHNA 0 opucayKiyy Cya IMeroT «00-

it 3HameHatenb» [Thirlway 2016:50; The Statute. ..
2012:653]. Kak ormermn Cyx B yKa3aHHOM [erle,
«obmras Boyst cropon» (common will of the parties),
KOTOpas fAB/IAETCA OCHOBAHMEM €TO IOPMCAMKINN,
COCTOUT «B Y3KUX ITpefle/laX, YCTaHOB/IEHHBIX B 3a-
sapnenyy Ppannyn»®. Cyy HOCTaHOBIIL, YTO B COOT-
BETCTBUM C TpeboBaHMAMY B3auMHocTi Hopserysa
MMeJIa IIPaBO CChITIAThCA HA OfHOCTOPOHHEE 3asIBIe-
Hye OpaHuum, cofepabiiee yClIoB1e 00 UCKII0Ye-
Huy u3 obsAsarenbHoil opucaukuyy Cyna cropos,
KOTOpBIe, 110 MHeHNI0 OpaHIui, 0 CYIeCTBY OTHO-
CIJIVCD K €€ HAIlMOHA/IbHON F0PUCAVKIINIAL.

Xapakrepusys cucreMy ¢aky/IbTaTHBHOM Kila-
Y3Y7Ibl, TIPAaBOBE/bI TIPABUIbHO OTMEYAl0T BaXKHell-
Y10 porib 06'beMa COINachsA rOCYAapCTB Ha IopuC-
pukumio Cyna® [Thirlway 2016:35; Mackenzie et al.
2010:14; Higgins 1995:186]. B HecoBmajaomux 3a-
ABJIEHVAX TOCYJApCTB TaKOe COIacKe OIpefiensaer-
CA B TOV 4YacTy, B KOTOPOJ COBIAJAIOT BONEUSDbAB-
JIeHVs TAaKUX TOCYApCTB OTHOCUTETbHO TIPU3HAHMA
fopucaukuyy Cypa. IIpuHINII B3aMMHOCTH 3[ieCb
ABJIACTCA CIIOCOOOM peany3aluyl PaBHOIPABIA:
rOCyJapCTBO, IMpusHaBlIee opucaukuyuio Cypa mo-
CPefiCTBOM OIHOCTOPOHHETO 3asB/IEHN, COINACHO
cT. 36 CraryTa, 3alyIeH0 OT MUCIOIb30BaHMA Ta-
KOTO 3asBJIEHNA MPOTHB €TI0 MIHTEPEeCOB TeMI IoCy-
lapCTBaMM, KOTOPBIEe COI/IACU/INCD Ha IOPUCAMKIINIO
Cyna B MeHbliIeM 00'beMe.

3asABIeHNA TOCYAAPCTB O MPM3HAHUM IOPYUCAVK-
v CyJa, eCTeCTBEeHHO, OTIMYAIOTCA APYT OT JPy-
ra, ¥ mepef HUM B KaKJIOM ClTy4ae BO3HUKAeT 3a-
flaya: OIpeNeNuTb OpPUANYEeCKNMe PaMKM COI/achsA
KOHKPETHOTO TrocyfapcTBa Ha ropucaukumo Cyna
B JJAHHOM CIIOp€ C YYeTOM COIIOCTaB/IeHMA 3asB-
JIEHWI YYaCTHMKOB 9TOro pasbuparenbcrBa. IIpu-
3HaHMe JIByMdA TrocygapcrBamy ropucaukiym Cypa
TIOCPeJICTBOM 3asB/IEHNA He O3HAYaeT, YTO OFHO U3
HMX CMOXKET IlepefiaTh Ha paccmorpenne Cypa jro-
0011 CIIop MeXy HIMM, €C/IY TOJIBKO pedb He UJET O
0e3yC/IOBHBIX 3asB/IeHNsAX. B O0/MbIIMHCTBE C/Ty4yaeB
neper, CyoM BCTaeT 3ajjaya: a) MOUCKA «HAVIMEHb-
1ero o61iero 3HaMeHaTe/s» IPUCAUKLVN, T.e. TeX
COCTABJIAIOIINX, KOTOPble He MCK/IIOYEHBl YCTTOBIA-
MH, 0603HAYEHHBIMY B 3asB/ICHNAX CIIOPALINX TOCY-

76 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and

Admissibility, Judgment. - .C.J. Reports. 1984. P. 418.

77 Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998. P. 453.
78 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 12, 29.

79" Fitzmaurice M. Op. cit.

8 Case of Certain Norwegian Loans (France v. Norway). Judgment of 6 July 1957. - .C.J. Reports. 1957.P. 18.

8 |bidem.

8 Rosenne S. International Courts and Tribunals, Jurisdiction and Admissibility of Inter-State Applications. — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed from the Scientific Library of MGIMO-University

on August 25, 2018.
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apCTB; 0) BBLICHEHNS TOTO, IIONA/IAeT /I B JAHHBIE
PaMKV KOHKpeTHbII1 criop. Takum o6pasoM, BMeCTo
M3HAYa/IbHO IIpe/IIo/araBllelicss OTIaMI-0CHOBATe-
namu CraTyTa HPOCTON CUCTeMbl YHUBEpCATbHO
obs3arenbHOI opucayKiyy Cyfa B paMKaX OrpaHu-
4YeHHOI1 I'PYIIIIbI TOCYAAPCTB — YYacTHUKOB Craryra
Ha Jlefle peanmsanys map. 3 cT. 36 mpuHsna popmy
CJIOXKHOM CeTYV IIPAaBOOTHOLIEHUIA.

JloronHnTeNbHaA TPYAHOCTD CBAA3aHA C TOV Ka-
TEropyeN ycIoByil, KOTOpble OTPAaHNYMBAIOT IOPUC-
mukiio Cyga onpefe/ieHHbIM (PaKTOpOM BpPEMEHI.
[Tpo6memMbl HAYNMHAIOTCS U3-32 HESICHOCTI GOPMYIN-
poBOK 1op06HbIX ycnoBuit. CornacHo mpeobazao-
1eMy IIOJIXO[y 3asBJIeHMA, C/iellaHHble TOCYlapCTBa-
MU B COOTBETCTBMM C 1ap. 2 cT. 36 CraryTa, UMeIOT
peTpoaKkTHBHOe [elicTBUe: B Oere Maspomamuca
Cyn yxasan, 4To «IIpM Ha/JW4uyl COMHEHMIl IopJycC-
AVKIMsA, OCHOBaHHAsd Ha MEXJYHapOHOM COITIa-
IIEHNM, OXBATbIBAET BCe CIOpbI, NepefanHble Cyny
THOC/Ie 3aK/TIOYeHNs Takoro cormaurenns»®. To ectb
ropucaukuysa Cyza 110 yMOTYaHUIO PAcIIPOCTpaHA-
€TCs Ha CIIOpbI, NlepelaHHbIe eMy Ha PacCMOTpeHMe
HOCIe [IeTIOHNPOBAHMA OJHOCTOPOHHETO 3asB/IEHM:
rocyzrapcrsa o npusHanum oopucaukuymu Cyna. Ecm
Ke TOCYIApCTBa JKeAT MCKIIOYUTh U3 I0PUCHUK-
uym Cyzia Criopbl, BOSHUKIINE [I0 IPUHATUA IOPYC-
IVIKIIVY, TO TaKOe HaMepeHNUe JO/DKHO OBITh MPsAMO
BBIPAXEHO B 3a5BJIEHU.

TocymapctBamm Obta BbipaboTaHa Gopmyn-
POBKa, II03BOJIAIOLIAs 000iITH 00ljee MPABUIO pe-
TPOCIEKTHBHOrO feiicTBuA. OHa Oblna BIIepBble
npuMeHeHa benbrueit B ceoem 3asaBnenum 1925 T
[Alexandrov 1995:40]. B cooTBeTCTBUM € TaK Ha3bl-
BaeMoyl bBenbruiickoit Gpopmynoi u3 OPUCHUKLIN
Cyga MCK/II0YaIoTCA CIIOPbI, BOSHUKILE [IO OIpefe-
JIEHHOJ aThl, @ TAKXKe CUTYallMy, CO3/AI0IIME OCHO-
BaHMA I/ CIIOPa ¥ MMEBILNE MECTO IO 3TOI «JaThl
nckmoueHns» (exclusion date).

Clo>XHOCTH BBI3bIBAET ¥ TOTKOBAHUE TeX «TEM-
HOPA/IbHBIX YCTIOBMIl» B 3asBJI€HUAX, KOTOpble He
cofiepKaT JJOCTaTOYHON KOHKPETMKM OTHOCKUTEINb-

HO «[jaThl MCK/IIOYeHns». Hampumep, B 3asBieHnn
Mexcuku ropucaukuyus Cyfa orpaHI4MBaeTCs «CIIo-
pamy, KOTOpble MOTYT BO3SHMKHYTH»*. OpHaKo He
BIIO/IHE ITIOHATHO, NOC/IE KAaKOil JiaThl BO3HMKIINeE
CIIOPBI MOTYT CUMTATbCA HOAIA/AIOIIVIMI IIOJ, IOpUC-
pukiyito Cyga: faThl TOATNCAHNA 3aABICHNS, JAThI
€ro Iepefiauyl AENO3UTAPUIO WIN JaThl Hadyala ero
HeNCTBUSL.

B HeKOTOPBIX 3asAB/IEHNAX, COTEPIKAIMX YCIOBIE
ratione temporis, OrpaHM4YUBalOLIee NEVICTBME IPU-
3HaHuA opucakiyy Cya onpeieleHHbIM CPOKOM,
IpeycMaTpUBaeTCsA, YTO COIVIACKe Ha IOPUCAVKIINIO
Cypna MOXeT OBITb OTO3BAaHO IO CTEYEHNUM OIIpefie-
JIEHHOT'O CPOKa IT0C/Ie COOTBETCTBYIOIETO YBeOMIIe-
HIS, a B APYTUX — 4TO cpasy xe [Crawford 2012:729].
XoTs IpaBo OT3bIBA COITIACKA Ha IopucanKiyo Cyna
HeMeJJIEHHO II0C/le YBeTOM/IEHUS 00 3TOM U OC/Ia-
Onser cucteMy 0053aTeNbHO IOPUCAVKLIUM, OHO
He sB/sieTCs HecoBMecTMbIM co CratyToMm Cypma®.
[Ipu oTCyTCTBUM, OIHAKO, IIPAMOTO YKa3aHNUA O He-
MEJIEHHOM IIpeKpalleHNN [eVICTBUA 3asBJIeHNA
TOCYZJaPCTBO JO/DKHO YBEJOMUTb O TAaKOM IIpeKpa-
IeHNN B pa3yMHbI cpok®. Ecmm cpok peitcTBus
3asB/IEHNA MICTEKAeT y)Ke Ioc/le BO3OyXIeHNsA fiena
B Cypie, To 3T0 He BuAeT Ha opucaukumio Cyzna mo
JIAHHOMY fieny™’.

Emre opHa mpo6eMa ¢aky/nibTaTUBHBIX K/IAy3YII,
CBSI3aHHASA C YCTIOBVAMM B 3asB/ICHNMAX TOCYHApCTB
o npusHaHuy opucaukiym Cypa, KacaeTcs Tak Ha-
3BIBAEMOT'0 «aBTOMATUYECKOTO» VIV «CAMOCY/FHOTO»
(automatic, self-judging) ycnosus®. Ono nckmogaer
u3 ropucaukuyy Cypa Cropsl, BXOAALIME BO BHY-
TPEHHIO KOMIIeTeHIMI0 rocymapcrsa (within the
domestic jurisdiction), mpudeM oTHeceHMe K TaKo-
BOJI OCTAeTCs Ha YCMOTPEeHMe CaMoro rocygapcraa®.
[IpaBOMEpPHOCTb TAKOTO YC/IOBMA, UCIIONb30BAHHO-
ro n3HauambHo CIIIA, B MeX/lyHapOIZHO-IIPaBOBOI
JUTepaType Ha3BaHA «CIIOPHOI», MPOTMBOpeYa-
1ell NMPUHIMIY «KOMIIETEHLIM OIPENeNATh KOM-
nereniyio» (the principle of the la compétence de
la compétence), B COOTBETCTBMU C KOTOPHIM JMMEH-

8 Mavrommatis Palestine Concessions. Judgment No. 2, 1924. — PC.IJ. Series A. 1924. No. 2. P. 35.

8 Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of Mexico dated October 28, 1947.
URL: https://www.icj-cij.org/en/declarations/mx (accessed date: 18.08.2018).

8 Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November 1957. - .C.J.

Reports. 1957.P. 143-144.

8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. - .C.J. Reports. 1984. P. 418-420, 466-467 (Judge Mosler), 550 (Judge Jennings), 620-628 (Judge

Schwebel, dissenting opinion).

8 Nottebohm case. Preliminary Objection, Judgment of 18 November 1953. — .C.J. Reports. 1953. P. 122-123.

8 Fitzmaurice M. Op. cit.

8 “This declaration does not apply to differences relating to matters which are essentially within the national jurisdiction
as understood by the Government of the French Republic”(Case of Certain Norwegian Loans (France v. Norway). Judgment

of 6 July 1957. - I.C.J. Reports. 1957.P. 9, 21).
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Ho CyJ IIpaBOMOYEH CaMOCTOATEIBHO OIPEAeNATb
IOPUCAUKINIO TI0 KOHKpeTHoMy cropy” [Higgins
1995:194; Thirlway 2016:50], mucxops u3 Toro, Kak
IPVMEHVIMOe K CIIOPY IIPaBO OIIpefie/AeT KOMIIETeH-
nuto Cyza.

K samagHbIM IpaBoBefaM, KaTerOpU4HO KPUTH-
KYIOLIMM TaKVe YCTOBMs KaK «HeIPaBOMEPHbIE», Mbl
He TOTOBbI IIPUCOeANHNTLCA. KpuTrkamm 3amamdan-
BAeTCs TOT (aKT, YTO 3aIPET «HA BMEIIATENbCTBO B
JieN1a, TI0 CYIIeCTBY BXOJALIVE BO BHYTPEHHIOW KOM-
HeTeHIMI0 JI060r0 TOCYAapCcTBa», IPeSyCMOTPEH
Yerasom OOH (1. 7 cr. 2). C yyetoM 3TOro ObIB-
myM wieHoM Mexaynapogsoro cyga OOH, mpod.
®.J. KoXeBHUKOBBIM CIIpaBeNINBO OTMEUYEHO, YTO
«He BCerJja MO>KHO TOYHO OIIPefe/INTb, YTO VIMEH-
HO IIOHMMAeTCS IIOfi MOHATUEM MCKIIYUTETbHOM
HAIlMOHA/IbHO IOPYCAMKIINM, COITIACHO MeXJyHa-
ponHOMY IpaBy. Bompoc MoeT OBITb CIIOPHBIM...
MoryT BOSHUKHYTb TPYFHOCTU JM C OTHECEHUEM
CIIopa K KaTeropuy CIOpOB, MO CYIIECTBY BXOA-
IMX B HALMOHAJbHYK KOMIeTeHIo» [KoxeBHM-
KoB, [IlapmasaHamBuIN 1971:40]. CooTBeTCTBEH-
HO, aBTOPaMU CJ€IaHbl KOPPEKTHbIE BBIBOZBL a) B
3TOM CJIy4yae «IIPUOPUTET HPUHAISKUT TOCYHap-
CTBY», ChOpMy/IMpOBaBIIEMY YCIOBME O BHYTpEH-
Hell KOMIeTeHLM; 0) CIIOpHBIE BOIPOCHI TAKOTO
poza paspematorcs onpegenenyeM Cyna (Kak aTo 1
HpenycMoTpeHo map. 6 ct. 36) [Koxxenukos, Illap-
Masa"amBuau 1971:40].

Emre ogHMM HeMOCTAaTKOM 3asBJIEHMIL, CleIaH-
HbIX Ha YC/IOBMAX, AB/IAETCA TO, YTO IPUHATHIE TO-
CYAPCTBOM YC/IOBUSA 3a4aCTyH0 MOTYT «OOHYINTb»
3HayeHNe COOTBETCTBYIOLIETO 3asABIeHNUA. boree
TOTO, JAHHAsI TAKTMKA «BCEOOBEMITIONINX» YCIOBUI
MOYXET UTPATh U IMPOTUB TOCYJAPCTBA-aBTOPA ITUX
YCIOBMIL: Upe3MEPHO CTpaxys cebs OT BO3MOXKHOTO
BO30y>XzieHNA poTuB Hero aen B Cyze, Takoe Tocy-

JIApCTBO OrpaHMYMBaeT ¥ cebs B IIpaBe oOpamiaThb-
ca B Cyp IpoTHB IPYTUX TOCYApPCTB, MPM3HABIINX
fopucaukiyio Cyfa B COOTBETCTBUM C Tap. 2 cT. 36
Craryra [Alexandrov 2001:90]. ITo MHeHuto npod.
K.Tomymara[TheStatute...2012:676],nanbonee«opu-
O3HBII» TIpuMep ToMy — opmynuposka Vuameir”
TAKUX YC/IOBMIL, KOTOpbIe IPEBPATIIIN e 3asABIeHNe
o npusHaHuy opucaukiyyu Cyna B «3aMacKMpOBaH-
HBIVI JOKYMEHT O HEITPU3HAHNII».

HecTabunbHOCTDb 3asABIEHUI, COEAaHHBIX B CO-
OTBeTCTBUM CO CT. 36 CraryTa, O6YCHOBHeHa U TeM,
YTO OHM COCTAaBJIAIOTCA KaXKJbIM TOCYAAPCTBOM Ca-
MOCTOSITE/IbHO, OYyuy OHOCTOPOHHVMI aKTaMu’>
U He NOANajas IOX NPUHUMI pacta sunt servanda.
IIpouenypa MsMeHeHMsA TaKUX 3asABJIEHMII JIETKas:
TOCY/JapCTBY HEOOXOAMMO JIMLIb IIepefaTb HOBBII
TeKCT 3asAByeHnA lenepambHoMy cexperapro OOH.
Hanpumep, 22 despans 2017 r. Benmkobpuranns
IPMHA/NA VI3MEHEHHBIN TeKCT 3asB/IeHNs O IpU3Ha-
Hyn fopucaukiyy Cyna®. ViameHeHus 6bin BbI3Ba-
HbI, IPEXJie BCETo, BO30YXKeHneM npoTus Bemiko-
Oputannu gena B Cyne Pecriybmukoit MapiuasioBst
OctpoBa 06 obs3arenbcTBax Benmukobpuranun 1mo
AapepHoMy pasopykennto. Xotss Cyp B cBoeM Pe-
meHny oT 5 okTs0ps 2016 I. B KOHEYHOM UTOre He
HallleJl OCHOBAHNI /I YCTaHOBJIEHNS CBOEN I0pHUC-
mukunn’, o Bemkobpuranum aTOT Criop He 6bin
npocTeiM. Cyl He BOCIPUHAN ee JTOBOABI KaK TO-
CylApCTBA-OTBETYMKA O TOM, YTO 3asBUTENb ObLI
006s13aH ee YBEOMUTD O IIAHUPYeMOM OOpalieHnn
B Cyn. Hampotus, Cyn ykasas, 4To IpeflIecTBYIo-
1I1e TIePeroBOphl (WM yBEJOM/IEH)E O HaMepeHUN
B036yzuTh feno B Cyzie) He TpeOYIOTCs, KOMIb CKOPO
OTCYTCTBYIOT TaKle YC/IOBMA B 3asB/IEHMAX CIOPS-
IVX TOCY[JAPCTB, CHEMAHHBIX B COOTBETCTBUM CO
ct. 36 Craryra®. Cyzn oTKasajcs MpusHaBaTh CBOIO
FOPUCAVKIIMIO JIAIIb Ha TOM OCHOBAHMN, YTO 13 Pas-

% “The legal obligation of a Government to avail itself of its freedom of action in a manner consistent with good faith has a
meaning, in terms of legal obligation, only when room is left for an impartial finding whether the duty to act in accordance
with good faith has been complied with. But in the case now before the Court any such possibility has been expressly
excluded. The Court has no power to give a decision on the question whether a State has acted in good faith in claiming
that a dispute covers a matter which is essentially within its domestic jurisdiction” (Case of Certain Norwegian Loans (France
v. Norway). Judgment of 6 July 1957. - I.C.J. Reports. 1957. P. 53, 55 (Separate Opinion of Sir H. Lauterpacht)).

1 Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of India dated September 18, 1974.
URL: https://www.icj-cij.org/en/declarations/in (accessed date: 19.08.2018).

2 Phosphates in Morocco (Italy v. France). Preliminary Objections, Judgment. — P.C.I.J. 1938. Series A/B. General List No. 74.
P.23.

% Multilateral Treaties Deposited with the Secretary-General, Chapter |, Charter of the United Nations and Statute of the
International Court of Justice, 4. Declarations recognizing as compulsory the jurisdiction of the International Court of
Justice under Article 36, paragraph 2, of the Statute of the International Court of Justice. URL: https://treaties.un.org/pages/
ViewDetails.aspx?src=IND&mtdsg_no=I4&chapter=1&clang=_en#1 (accessed date: 18.08.2018).

% Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament
(Marshall Islands v. United Kingdom). Preliminary Objections, Judgment. — I.C.J. Reports. 2016. P. 833.

% “Prior negotiations are not required where the Court has been seised on the basis of declarations made pursuant to
Article 36, paragraph 2, of its Statute, unless one of the relevant declarations so provides [...]. Moreover, ‘although a formal
diplomatic protest may be an important step to bring a claim of one party to the attention of the other, such a formal
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HBIX BBICTYIUIEHWII JO/DKHOCTHBIX /i1y Pecrry6mmkm
Mapuannossl OcTpoBa, HOCUBILINX XapaKTep «II0-
y4eHVsI», Helib3sl ObUIO Cfie/iaTh BBIBOJ, 00 0OBIMHe-
Hyu Benko6puranun (um no60it Zpyroit spepHoit
iep)KaBbl) B HApYLIEHMM CBOVIX MEX[YHapOJHO-
IPaBOBBIX 00513aTeNbCTB.

Bo n36e>xanue BoBeyeHns B OyayIieM B opo6-
Hble 00peMeHNTe/TbHBIe IPOLecChl BenmkobpuTanms
BHEC/Ia VI3MEHEHMA B CBOE 3asBJICHNUE O IPU3HAHUMN
fopucpukumy Cypa. Taxk, 6bI710 JOIIONTHEHO YKa3aHMe
Ha TO, YTO TOCYJApCTBA, IUIAHMUPYIOLIUE BO3OYANUTD
B Cyze fieno npotus BenmkoOpuTanny, JOKHBI ee
YBEOMUTD O CYTH fie/Ia 3a LIeCTh MeCSLEB IO TAKOTO
06pallleHN C 1Ie/IbI0 BO3MOYKHOTO pa3pelleH s CIIo-
pa”. Bonee toro, Benukobpuranns mckmounna u3
KaTeropyy CIOpPOB, B OTHOILIEHN! KOTOPBIX €10 IIpH-
3Haetcs ropucaukiyA Cypa, Te fiefa, KOTopble Kaca-
I0TCSL SAJlEPHOTO OpYXXusl U (M) sIEPHOTO pasopy-
YKeHMA; 9TO UCKITIOYeHNe He OyieT IPMEHNMO, eCIIN
OCTaJIbHble YeTbIpe SAJepHble JIePKaBbl HMPU3HAIOT
fopucaukiuio Cyza.

I[TpocToTa mporeaypbl XapaKTepHa 1 [y OT3bIBa
3asgBleHMA o mpusHaHuu topucpykiyu Cypa. Ha-
npumep, Cnoaxkusa u OPI' B cBOMX 3asAB/IeHMAX O
TaKOM IPU3HAHUM YKa3a/Ii B KA4eCTBE YCIOBMUIL, 4TO
MOTYT B II000€ BpeMs ero 0TO3BaTh, @ IPaBO TAKOTO
OT3bIBa VIMEET CUJIY C JIaThl YBEIOM/ICHVA 00 3TOM.
Taxme ycmoBus He BeyT K IIPaBOBOJI CTaOMIBHOCTI.

B03MOXXHOCTb HeMeIEHHOTO OT3bIBa 3asB/ICHNA
WIM BHECEHVIA B HEro M3MEHEHMII MMeeTCs JIMIIb
TOT/Ia, KOIJ]a Ha 3TO HPAMO YKAa3aHO B TEKCTE 3asB-
NeHyA. B mpoTuBHOM citydae mmpy OT3bIBe Ha OCHO-
BaHUM IPVHINIA JOOPOCOBECTHOCTH HO/DKEH OBITh
coOmofieH pasyMHbIil cpok. IlompasymeBaetcs mu,
YTO COIVIACUe TOCyHapcTBa Ha ropucaukumio Cyna
AB/IATCA 0€30T3BIBHBIM IO MICTEUEHsA YCTAHOBICH-
Horo cpoka? Vi 1o Tex mop, moka rocyfapcTBo He
YBEOMUT O IIPeKpAIeHNV NEeICTBUA 3asABJICHUA O
npusHaHuu ropucaukiyy Cyza? 9Ty BOIPOCH HO-
crasyennl B Hayke [Thirlway 2016:48] u 6pum1 pac-

cmotpennl Cynom B dene Hukapazya npomus CIIIA
(topucouxyus u nodcyoHocmo)*®.

B sagsnenun CHIA 1946 r. o mpusHaHuu opuc-
mukiyin Cyza (Ha koropoe Hukaparya ccpimanoch B
o6ocHoBanye opucaukiym Cyza 1o aHHOMY CIIO-
PY) COZiep>Kaioch, B YaCTHOCTH, C/IefyIoLliee YCIOBMe:
«[laHHOe 3asAB/IeHME OYIeT OCTaBaTbCA B CUJIE B Tede-
HMe IIATH JIeT U fajiee, O MCTeYeHNs IeCTy MecsLeB
IOC/Ie BO3MO>KHOTO OODBABIEHNA O IpeKpallleHnn
JIeVICTBISA JAHHOTO 3asiBIeHNs»™. 3a Tpy JHA 10 00-
pamenus Hukaparya B Cyp, 6 anpens 1984 r., CIIIA
HPENNPUHSIN TIONBITKY «OCBOOOANTB» cebst OT
topucaukiuy Cyza. Tenepanpubiii cekperapp OOH
ObL1 yBeoM/IEH 0 TOM, 4TO 3asBneHre CIIIA 1946 .
«He OyaeT IPUMEHATHCA B OTHOLIEHNUM CIIOPOB C Ka-
KuM-/m160 rocypapctBoM lleHTpanpHOil AMepukn
VIV CIIOPOB, BO3HMKAIOIINX B Pe3y/IbTaTe COObITII B
LlenTpanbHOI AMepyKe MM UMEOLINX OTHOLIeHMe
K 9TUM COOBITHSIM, JII00BIE TaKlie CIOPHbIE BOIIPOCHI
OyRyT pelaTbcs B HOPSAJKE, COITTACOBAHHOM CTOPO-
HaMJ, y4acTBYIOIMMY B criope»'’. B yBemomienun
YKa3bIBaloCh, YTO «<HECMOTPS Ha YCTIOBYA BbIIIEYIIO-
MSAHYTOTO 3asBJI€HN, TAHHOE YBeJOM/IeHNe BCTYIIa-
eT B CUJTy HEMeJIJIeHHOY.

Cyny IpefcTosANO ONpeNeNnTh HOCIeACTBI UTHO-
puposanus CIIIA ycnoBus 06 yBegoMIeHNN 3 11IeCTb
MecsAlLeB, INpefycMoTpeHHoro B 3aasneHun CIIA
1946 ., mockonbKy ato ycnosue CIIA «cBo6onHO 1
10 COOCTBEHHOMY BBIOOPY BKJIIOUW/IM B BBILIEYIIO-
MsHyTOe 3asByeHue». Cyl OTMETWI, YTO 3asB/ICHV
O NIPM3HAHUM €r0 00A3aTeMTbHOI OPUCAUKLVIN VMe-
10T «(aKy/IbTaTUBHbI» XapakKTep, T.e. TOCYAapCTBa
BIIPaBe IIPYHMMATD /I He IPYHMUMATD Ha ce0s TaKie
obs3arenberBa. OHAKO, Kak nmogdepkuy Cyf, Takoit
XapaKTep 3asB/ICHNIT «He O3HAYAET, YTO FOCYHAPCTBO,
Ienaroliee 3asgBiIeHne, CBOOOIHO M3MeHsAeT 00beM U
cofiepkaHye CBOMX OQUIMAIbHBIX 00513aTeNbCTB 110
cBoeMy ycMoTpennio»'!. [ocyapcTBo, chenasliee 3a-
AB/IeHNe 0 IpusHaHM Iopucaukuym Cyfa, CoXpaHsaeT
3a co6ol1 MpaBO OTO3BATb €r0 VJIM U3MEHUTbD €ro Co-

protest is not a necessary condition’ for the existence of a dispute [...]. Similarly, notice of an intention to file a case is not
required as a condition for the seisin of the Court [...]" (Ibidem. P. 849).

% “The Marshall Islands relies on the statement made at the High-Level Meeting of the General Assembly on Nuclear
Disarmament, on 26 September 2013 by its Minister for Foreign Affairs, ‘urg[ing] all nuclear weapons states to intensify
efforts to address their responsibilities in moving towards an effective and secure disarmament’. However, this statement is
formulated in hortatory terms and cannot be understood as an allegation that the United Kingdom (or any other nuclear
power) was in breach of any of its legal obligations” (Ibid. P. 853-854).

% Amendments to the UK’s Optional Clause Declaration to the International Court of Justice: Written statement dated
February 23, 2017. - UK Parliament official website. URL: https://www.parliament.uk/business/publications/written-
questions-answers-statements/written-statement/Commons/2017-02-23/HCWS489/ (accessed date: 18.08.2018).

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1984. P. 392.

% |bid. P. 398.

100 |hidem.

197 |bid. P. 418.
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Jiep>KaHMe B CUIy €ro XapaKTepa «OJHOCTOPOHHEro
akta» (unilateral act)'®®. Opgnako CIIA npunsamu Ha
cebst «HeoTBpaTuMMoe» (inescapable) o6s3aTenbcTBO
Hepef APYTMMM TOCYAApCTBaMy, NPYHABIIMMYU (a-
KY/IbTaTUBHYIO K/Iay3yIly, TyTeM «3asaBleHn: 1946 r. o
TOM, YTO JIF000€ M3MEHeHNe BCTYINT B CUJTY TOJIBKO
IO VICTeYEHNUM LIECTV MeCALeB C MOMEHTA YBe[IoMIle-
Hys»'®. Cypy He CTal B JaHHOM KOHTEKCTe IIPOBOJUTD
pasmuuye MeX[y OT3bIBOM 3asABJICHNA Y BHECEHMEM
B HEr0 M3MeHEeHMIT, He BOCIIPYHAB COOTBETCTBYIOLLVE
aprymenTsl CIIIA. ITo atum nprurzam Cyp mpuIien K
BBIBOJY, UTO BbllIeyTIoMAHYTOe yBegomeHne CIIIA,
crenanHoe B 1984 T, «<He MOITIO JIMIUUTD OpUANYE-
ckoro peiictBusa obsasarenbctsa CIIA momumHNUTHCA
fopucpukuuy Cyga B paccMaTpuBaeMoM Jiene». 1o
ecTb cormacHo nopxony Cyma rocymapcrso He 06s-
3aHO Npu3HaBaTh lopucaukipo Cyma; He 00fA3aHO
IPM3HABaTh €ro IPUCAUKIVIO B O0iblieM oObeMe,
HeXXe/Y OHO HaMePEHO; OHO TI0 CBOEMY YCMOTPEHMIO
YCTaHAB/IMBAET YCIOBUSA TaKOTO TIPU3HAHNA COITIACHO
CraryTy; OZHAKO IIOC/Ie TOr0, KaK FOCY[apCTBO IIpH-
HAJIO 0053aTe/IbCTBO — NPU3HATh Iopucaukiyio Cyza
Ha OIIpefIe/IeHHbIIT CPOK W C YCTIOBMEM, OHO Jjafiee He
cB06OIHO M3MeHNUTD B3siToe 10 CTaTyTy 00s3aTenn-
crBo'™,

B untnpyemom pene Cyx Takke MOFYEPKHYI 3HA-
YeHMe IPYUHINIIA JOOPOCOBECTHOCTI, OTMETUB, YTO
JUL OT3bIBA MIMEIOIEro 6eCCpOUHbIil XapaKTep 3asB-
JIeHVsI COIJIACHO NpyHIMNY bona fide fomkeH ObITH
co0TIofIeH «pasyMHBIiT Cpok»'®. B To ke Bpemst rocy-
IAPCTBO B CBOEM 3asAB/ICHNY O IPU3HAHUY FOPUCIVK-
iy Cyfia MOXeT IpeflycMOTPeTh YCIOBYe O IpaBe
IPeKpaTUTh TaKoe IpM3HaHMe HeMelleHHO. Takum
6p110 ycmosue Ilopryramu, paccMoTpeHHOE B Oese
0 npase npoxooa uepe3 meppumopuro Vnouu': ono
ocrapyno 3a Ilopryranmeit nmpaBo 0TO3BaTbh CBOE
3asB/IeH)e HEMEJICHHO II0C/le COOTBETCTBYIOLIErO

yBepomtenns [Higgins 1995:194]. Opnaxo B 3asBie-
Huy CHIA 1o cT1. 36 CraTyTa Takoro ycnoBus IIpef-
YCMOTpPEHO He OBLIO.

OTcyTcTBME B 3asABJIEHVN TOCY/IAPCTBA, NIPYU3Ha-
foieM ropucavkiyio Cyna, Tpe6oBanns 06 ucrede-
HIY OIIPefIe/IeHHOTO CPOKA C IaThl 3asB/IEHN IelaeT
BO3MO)XHBIM He3aMeJ/INTelIbHOe BO30YXX/IeHe fiefa
IPOTUB 3TOIO FOCYAAPCTBA.

B dere, xacatouemcs cyxonymmoii u mopckoti 2pa-
Huyvl mexcoy Kamepynom u Huecepueii'”, ogaum n3
nosogos Hurepuu 06 orcyrctun y Cyna 0pucamK-
MY [0 CHOPY OBUIO TO, YTO Ha ATy BO3OYXK[eHMs
Kamepynowm nena B Cyzie (29 mapta 1994 r.) Hurepus
He OblIa yBelOM/IEHa O TOM, 4T0 KamepyH mpusHan
fopucaykiyio Cyfia COITAacHO 3asB/ICHNIO, CAAHHO-
My Ha xpaHeHue leHepanmbHOMy cexpertapio OOH
3 mapra 1994 r.: mocnegHMI1 HaIIpaBUI KOIIMA JAHHO-
ro 3aaBineHusa KamepyHa yyactHukam CraryTa Iod-
tn rog ciycrs. C yuetom sToro Hurepus Hacransana
Ha TOM, 4To KaMepyH «Ie/icTBOBaII IIpeX/eBpeMeH-
HO», HapyILIMB «00513aTeNbCTBO [eICTBOBATH OOPO-
COBECTHO», «3/IOYIOTPEOMB CUCTEMOI, YCTAHOBJICH-
HOJ B COOTBETCTBMY C Hap. 2 cT. 36 CraTyTar.

Bnpouem, Cyp moATBepAnsI CBOK MO3MILVIO, U3-
JIOKEHHYIO B 0efie 0 npase npoxooa uepes UHOULICKY1o
meppumopuro: «CTaTyT He yCTaHABIMBAET HMKAKOTO
VHTepBa/la MEX/Y Cfjadell ToCyAapcTBOM Ha XpaHe-
HJe CBOETO 3asABJICHNA O IPU3HAHUM HOPUCAMKIINN
Cypa u mopadest STuM rOCyapcTBOM OOpalleHNs B
Cym»'%; «myTeM cpaum Ha XpaHeHue [eHepaibHOMY
CeKpeTapl0 CBOETO 3asABJICHUA O NPU3HAHUM IIPHU-
3Halolllee TOCY/IAPCTBO CTAHOBUTCH CTOPOHOIL B CH-
creMe (paKy/IbTaTMBHON KJIAy3y/Ibl IO OTHOLICHMNIO
K [IpyTOMYy 3asBMBIIEMY TOCYHapcTBy... Joroop-
HOE OTHOILIEHNE MKy CTOPOHaMU U 00s3aTe/IbHaA
ropucaykuys Cyfa, BhITEKaIoIyie U3 3TOT0, yCTaHaB-
NUBAIOTCSA ipso facto v Ge3 cHeyaTIbHOTO COIJIAlle-

192 Stahn C. Connally Reservation. - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed
from the Scientific Library of MGIMO-University on August 25, 2018.
103 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and

Admissibility, Judgment. — .C.J. Reports. 1984. P. 419.
194 |bid. P. 418.

105%60. In fact, the declarations, even though they are unilateral acts, establish a series of bilateral engagements with other
States accepting the same obligation of compulsory jurisdiction, in which the conditions, reservations and time-limit
clauses are taken into consideration. In the establishment of this network of engagements, which constitutes the Optional
Clause system, the principle of good faith plays an important role [...]. 63. [...] [T]he right of immediate termination of
declarations with indefinite duration is far from established. It appears from the requirements of good faith that they
should be treated, by analogy, according to the law of treaties, which requires a reasonable time for withdrawal from or
termination of treaties that contain no provision regarding the duration of their validity. [...]" (Ibid. P. 418-420).

1% Case concerning right of passage over Indian territory (Preliminary Objections). Judgment of 26 November 1957. - .C.J.
Reports. 1957.P. 141-142.

7 Land and Maritime Boundary between Cameroon and Nigeria (Preliminary Objections). Judgment. — .C.J. Reports. 1998.
P.297.

198 Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November 1957. - .C.J.
Reports. 1957.P. 147.
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HIA B CUJIy TOTO, YTO 3asB/ieHMe ObUIO CfieaHo... B
3TOT K€ CaMblil JIeHb KOHCEHCYa/lbHOe 00s3aTeNb-
ctBo (consensual bond), saBngIomeecs ocHOBOI
(baKy/npTaTUBHO K/Iay3y/bl, BCTYIAeT B JieliCTBUE
MeX/Iy 3alIHTepeCOBaHHbIMI OCYapcTBaMi»'®.

To ecTb py IpU3HAHMY FOCYAPCTBOM FOPUCIUK-
myu Cyga B cooTBeTCTBUU € map. 2 ¢T. 36 CraryTa,
corjlacue € TaKoOJ IOPUCOMKIVEN PaclpOCTpaHAeT-
Cs Ha OTHOLIEHVA C TOCY/JAPCTBAMU, paHee IIPUCO-
eVIHMBIIVMICS K 3TO Xe K/Iay3y/ie; OffHOBPEMEHHO
TaKoe IIpM3HaHUe CTAHOBUTCSA, 00Pa3HO BHIPAXKAsACh,
HOCTOSIHHO JIeJICTBYIOIIell «0depToi» FPYTUM rocy-
IAPCTBAM, KOTOpBIE ellle He IPYU3HAIN FOPUCANKIIIO
1o nap. 2 ct. 36 Craryra. Korpa elrie ofHO 13 HUX «aK-
LeNTyeT» TaKyko «0depTy» IMOCPEICTBOM 3asBIeHIs
COrnacHo map. 2 cT. 36 CraryTa, BBIIOTHEHUA MHBIX
YCIIOBUIA, B TOM YMC/le UCTEYeHV pa3yMHOTO IepH-
Ofia, IO MHEHMUIO IIPaBOBeOB, He Tpebyercs'’. [Ipn
3TOM HOPAMOK, IPESYCMOTPEHHDbI B map. 4 cT. 36
Cratyra (0 caue 3asB/IeHIA O IPU3HAHNN OPUCIUK-
1My Ha XpaHeHue [enepanpHomy cexperapio OOH),
He TOXK/JeCTBEHEH IIPaBOBOMY PEXXIMY yBeJOM/ICHNI
¥ COOO1IIeH A, yCTaHOBIEHHOMY I1. (C) ¢T. 78 Berckoii
KOHBEHUUU 0 npase MexoyHapoOHvix 002080po8 (B
HOCTIeTHEM C/Tydae IPefyCMOTPEHO HOATBEpIKeHe
flero3uTapueM IIONYYeHUS YBEJOMIEHUS WIA CO-
o6menst). Iror noaxoy, Cyz IOC/IeN0BaTENbHO TIOf-
TBEPXKZAT, B TOM 4ICIIe B Oesle 0 NPoxode uepe3 mep-
pumopuio Vnouu'', B dene o xpame IIpaaxeuxea''? u B
defie 0 B0€HHOLL U B0EHU3UPOBAHHOLL OesMeNLHOCU 6
Huxapaeya u npomue Hukapazya'".

7. Bonpoc o TonKoBaHUM 3asBIE€HUI],
cAelaHHbIX 1o cT. 36 CtaTtyTa

B npaxruxe Cyzia He pa3 MOJHMMAJICA BOIPOC O
TOM, KaK TOJIKOBaTb CJIeTaHHbIE TOCY/IAPCTBOM 3a5B-

neHus o npusHaHuy ropucaukiym Cypa. BoickasaHo
MHEHe, YTO [/ TAKOTO TOJIKOBAHA He00A3aTeIbHO
CIefloBaTh NIPUHIMIIAM TONKOBAHUA MeXYHApOJ-
HbIX foroBopoB [Alexandrov 1995:13]. Mmocrpa-
el 9TOTO ABJAIOTCA HecKonbko pemteHuit Cypa.
B dene 06 Ameno-Vparckoii HepmsHot KomnaHuu
peub LUIa 0 nposefieHHoN B 1951 1. B Vpane Hanu-
OHa/IM3AIMM He(TAHON IPOMBILIIEHHOCTH, 3aTPO-
HyBILeil B ToM uucie AHro-Vpanckyio HedTsHyIO
KOMIIaHUIO, C KOTOpOIt B anpene 1933 r. mpaBuTenb-
cTBO Jlpana saxmounmno cormamenye'. Bemiko-
OpuTaHuA B TOPALKE AUIUIOMATHYECKO 3alNThbI
Bo3Oyamma B Cygne meno nporus VpaHa, ommpasch
B KaueCTBe I0PUCAVKIMOHHOTO OCHOBAHNA Ha 3a5B-
nenue Vpana 1932 r., nopmnapgarolee 1oy fielicTBUE
. 5 cT. 36 Craryra Cyga. B HeM comepxanach cre-
pytomas GopMynnpoBka: «VIMiepckoe mpaBuUTeNb-
ctBo Ilepcum mpusHaer 00s3aTeNbHOI... HOPUC-
mukiyoo ITocToAHHOM mamaThl MEXIYHapOLHOTO
HpPaBOCYAMA. .. TI0 BCeM CIIOPaM, BO3HMUKIINM IOC/Ie
parudyKaLyy HACTOAIETO 3asB/ICHNA, B CBASU C
cutryamyAMyu Wi GakTaMy, MpsAMO WIM KOCBEH-
HO CBA3aHHBIMU C JIOTOBOPaMM W/IJ KOHBEHIIMAMI,
npuHATbIMK [lepcmeni, nocnegoBaBIMMM 32 PaTU-
¢ukanmeit Hacrosimero sassneHus» (“with regard
to situations or facts relating directly or indirectly to
the application of treaties or conventions accepted
by Persia and subsequent to the ratification of this
declaration”)'*>.

CropoHbI criopa IpeIoKI/IN IBa BapyaHTa I0-
HMMaHMA TeKCTa YKa3aHHOTo 3aspyeHus. Vpan mno-
7araj, 4To IOPUCAUKINA PACIpPOCTPAHAETCA JIMIID
Ha JIOTOBOPBI, 3aK/TI0YEHHBIE MOCTIe BBILICYTIOMAHY-
Toro 3aspienus. Hamporus, BemkoOpuranus Ha-
crayBana Ha HeobxoaumocTu ydeta CymoM u 6oree
paHHUX foroBopoB. I1o ee MHeHMIO, OrpaHIYeHNE BO
BpeMeHJ OTHOCHU/IOCH K CIOBaM «CUTYAIMAMM VN

Moscow Journal of International Law « 4 . 2018

109 “[B]y the deposit of its Declaration of Acceptance with the Secretary-General, the accepting State becomes a Party to
the system of the Optional Clause in relation to the other declarant States, with all the rights and obligations deriving from
Article 36. The contractual relation between the Parties and the compulsory jurisdiction of the Court resulting therefrom
are established, ‘ipso facto and without special agreement’ by the fact of the making of the Declaration. [...] For it is on
that very day that the consensual bond, which is the basis of the Optional Clause, comes into being between the States
concerned” (Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November
1957.-1.C.J. Reports. 1957. P. 146).

"o Khan D. Land and Maritime Boundary between Cameroon and Nigeria Case (Cameroon v Nigeria). — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2007. Accessed from the Scientific Library of MGIMO-University
on August 25, 2018.

" Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November, 1957. - .C.J.
Reports. 1957.P. 146-147.

12 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand). Preliminary Objections, Judgment of 26 May 1961. -
1.C.J. Reports. 1961. P. 31.

"3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1984.P. 412.

4 Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - .C.J. Reports. 1952. P. 93.

5 |bid. P. 103.
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bakTamn», a He K CIOBaM «JOTOBOPAMI VIV KOHBEH-
mssMu». VIHBIMU CTTIOBaMI, Be)IMKo6pMTaHm1 CUNTa-
718, YTO CIIOPBI «B CBSI3Y C CUTYALMAMY U pakTamMm»
JIOJDKHBI YIOB/IETBOPATD ABYM KpUTEepusaM: 1) ObITb
CBAA3AHHBIMI C NpUHATbIMU [lepcueit MexxgyHapon-
HBIMM JJOTOBOPAMI, B TOM 4MC/le Ho/lee paHHUMI, 1
2) BO3HMKHYTb 10cre patudukanny [lepcueii cBoe-
TO OJHOCTOPOHHETO 3aSBIEHNA.

Kimrouespim 1A Cypa cTan BOIIPOC: paclpocTpa-
HAETCS /I €T0 IOPUCAVIKIVA Ha CIIOPbI, BbITEKAOIIe
U3 PaHHUX JIOTOBOPOB, T.e. U3 TeX, KOTOpble ObUIN
3aK/II0YEHBI JI0 TOTro, Kak VIpaH 3asBun o6 o06s3a-
TenbHOM topucaukiyy Cyfa B COOTBETCTBUHM CO
cT. 36 Craryra? Cyg OTMeTII, YTO U TONIOKUTENb-
HBIl, I OTPULATEIbHBINI OTBET Ha IIOCTAaB/IEHHBII
BOIIPOC He MHPOTMBOPEUNT TEKCTy MPAHCKOTO 3a-
ABJIEHNSA, M COITIACWICA C TeM, 4To 06a BapuaHTa
TONIKOBAaHMA B PAaBHOI CTeNeHM MMEIT IPaBO Ha
CylIecTBOBaHMe COITIACHO TPaMMaTIYeCKOMY TOMKO-
BaHuiwo ero nonoxennit''’. Ho Cyx nmoguepkHyr, 4ro,
XOTS «3asABJIEHNE JJOIDKHO TOMKOBATbCA B TEKYIIel
¢dbopmymmpoBke ¢ yueToM (aKTUYECKV MCIIONb30-
BaHHBIX CJIOB»'", €ro TONbKO JIMIIb IPaMMaTUIecKoe
TONIKOBaHMe HefonycTiMo; CyJl HOMKeH CTPEeMUTLCA
HAJIT! TaKoe TONIKOBaHNe, KOTOPOe HaXOIUTCA B rap-
MOHMM C €CTEeCTBEHHBIM, OOOCHOBAHHBIM IIpOYTe-
HJEeM JOKyMEeHTa, IIpU JHO/DKHOM yYeTe HaMepeHMsA
JlpaHa B TOT MOMEHT, KOTla OH (POPMY/IMPOBAJI 3TO
sasaBienne'®, JJaHHBIT 1OAX0 OODBACHEH TEM, 4YTO
3asBJIeHMe ABJAETCA COCTABIEHHBIM «B OIHOCTO-
POHHEM TIOpsIiKe» JOKYMEHTOM, B CBSI3Y C YeM Ha-
MEepeHNAM COCTABMBIIETO €T0 TOCyHapCcTBa JOMKHO
HpUAABaThCS «<0c060€e 3HaueHvex» ' .

Cyp oTkasaca npuberartb K MHOMY TOIKOBaHUIO,
VI KOTOPOTO, 1O €ro MHeHMIo, BermkoOpuranusa
He CMOITIA HIPefCTaBUTb OOOCHOBAHMA, OPMEHTH-
pysdch Ha BBIABIEHNE HaMepeHMs JVIpaHa B MOMeEHT
cocranienysa 3aapneHnA. Cyp cenan BHIBOJ O TOM,
YTO MaJIOBEPOATHO, YTOOBI IIPaBUTENbCTBO VIpaHa
«Me/IO HaMepeHMe IO COOCTBEHHON MHMIMATUBE
COI/IALIATBCSI» Ha Iepefiady CIIOPOB, CBA3aHHBIX € 60-
nee paHHKMMM foroBopamu Vpana, Ha paccMoOTpeHnme
Cyma mocpeficTBOM OINHOCTOPOHHETO 3asBJIEHNA.
N NMOATBEpKAEHUA NAHHOI IPaBOBOM MO3ULVN

Cyn obpatnics K MpaHCKOMY 3akoHy OT 14 mions
1931 r., B KOTOPOM YKa3bIBa/lOCh, 4TO MemKc ofo-
Opw 3asByeHye o npyu3HaHuy ropucaykuyy Cypa ¢
PAOM YCIIOBUIL, OTHO 13 KOTOPBIX OBIIO M3/I0KEHO
CTIeRyIoIuM 00pa3oM: «B OTHOLIEHUY BCEX CIIOPOB,
BO3HMKAIOIVMX U3 CUTYauuit wm (akToB, MpsAMO
VIV KOCBEHHO CBA3AHHBIX C OCYIIECTBIEHNEM JJ0TO-
BOPOB I KOHBEHIINII, KOTOPBIe TIPABUTENbCTBO TIPU-
MeT IOC/Ie paTuduKaLym 3asBieHns» 2.

B panHom pemennn Cyp HampsAMy paccMo-
Tpen in concreto BOIIPOC O NPUMEHNMOCTH ITPaBUII
TONIKOBAaHMA MEXTYHAPOJHBIX JOTOBOPOB K OJIHO-
CTOPOHHMM 3asBJI€HUAM TocyfapcTs. IIpaBurenn-
cTBO BenmmkobpuraHum yTBEp)KHamo, 4yTo ecmu Obl
3asBJIeHMe JeJICTBUTENILHO MMENO CMBICT, HpHfa-
BaeMblll eMy VIpaHOM, TO HEKOTOpbBIE C/IOBA B 3a5B-
neHuy Obum Obl M3MMIHUMU, COINTACHO MO3ULAN
BenukoOputanmy, OpUAVYECKUIT TEKCT CIIefyeT
TOJIKOBATb TaKMM 00pPa3oM, 4TOOBI IPU/ATh KaXK/0-
My CNIOBY IpuumHy U cMbIc. Cyfi MOATBepAnsI, 4To
JAHHDBI IIPYHINIIL, NEJICTBUTENIbHO, IPUMEHUM IIPK
TOJIKOBAHMY TeKCTa loroBopa. OHAKO, KaK OTMeTHII
Cyz, «TeKCT MPAHCKOTO 3asABJIEHNA He ABJIAETCA J0-
TOBOPHBIM TEKCTOM, BBITEKAIOLIMM 13 NIePETOBOPOB
MeXJy AByMs wim 6ornee rocygapcrsamu. OH ABA-
eTCA pe3y/IbTaTOM OJHOCTOPOHHEN [eATeNbHOCTH
IpaBUTENbCTBA VIpaHa, KOTOpoe, KaK IpefCcTaBIA-
eTCs, TIPOABIUIIO 0COOYI0 OCTOPO>KHOCTD IIPY TIOATO-
TOBKe TeKcTa 3asaB/ieHusA». Cyyq mpusHai, 4uto Vpas,
«BO3MOXKHO, BKJIIOUWII ex abundanti cautela'' cnosa,
KOTOpBIE, CTPOTO TOBOPSI, MOTYT Ka3aTbCs M3/MIIHN-
Mm». Ho jaHHas ocTOpO>KHOCTD, T0 MHeHmio Cypa,
00bsACHAETCA 0COOBIMM IPUYMHAMMY, TOOYAMBIIMMM
HpaBuUTeNbCTBO VpaHa paspaboTarh 3asBieHME B
OTpaHNYUTENIbHOM cMbIcre. TakuM 06pasom, B OT/IH-
4yie OT MPaBU/ TOTKOBAHMA MEX/YHAPOJHBIX JIOTO-
BOPOB B PaCCMaTpPMBaeMOM CiTy4dae IIpMIaHNA 3Hade-
HIS KKIOMY C/IOBY TeKcTa He Tpebyercs'?. B urore
Cyn npusHan OTCYTCTBUE IOPUCAUKLINY PacCMaTpy-
BaTh CIIOP, COITIACUBIINCE C foBofamu VpaHa.

JJaHHBII TOAXOJ, NONyYaeT IIOATBEPXKJEHUE B
manpHetimelt npaxktuke Cyzma. OCHOBHOe BHUMaHIe
Cyn ymenseT MHAMBMIYalnbHBIM HaMepPEHMAM KOH-
KPeTHOIO TOCY[]apPCTBa, CHIE/MABIIETO 3asBJIEHNE O

16 “If the Declaration is considered from a purely grammatical point of view, both contentions might be regarded as
compatible with the text” (Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - I.C.J. Reports.

1952.P. 104).

17 “This Declaration must be interpreted as it stands, having regard to the words actually used” (Ibid. P. 105).

18 |bid. P. 104.
% Fitzmaurice M. Op. cit.

120 Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - .C.J. Reports. 1952. P. 106.

121 MepeBof € Nar. — <13 Ype3MePHOI OCTOPOKHOCTU.

122“[The Government of Iran] appears to have inserted, ex abundanti cautela, words which, strictly speaking, may seem
to have been superfluous. This caution is explained by the special reasons which led the Government of Iran to draft the
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npuaHanuy oprcaukiym Cyna'®. O copep>kanum Ta-
KVIX HAMePEHWIT CBUJIETE/IbCTBYET He TONbKO CHhopMy-
JIMPOBAHHDII B 3asBJIEHIN TEKCT, HO I €T0 LIETIOCTHBII
KOHTEKCT, a TAKXKe 00CTOATENbCTBA COCTAB/ICHNA 3a-
ABJIEHVA ¥ ero 0603HaueHHble ey, Hamio, Takum
o6pa3oM, oT/IMuMe IPaBII TOTKOBAHNUA 3asIB/ICHUIL,
CIeTaHHbIX rocygapcTBamy 1o cr. 36 Craryra, oT
IpaBWI TONMKOBAHMA MEXIYHAPOJHBIX JOrOBOPOB,
rae TpeOyeTcs IpeXie BCEro YCTAHOBJIEHVIE B3auM-
HBIX HaMepeHMit CTOpoH forosopa'?. Cyp crienmas-
HO KOHCTATMPOBAJI, YTO «IIOI0KeHUA BeHCKol KOH-
BEHILIMM O IIPaBe MEXIYHAPOJHBIX JOTOBOPOB MOTYT
HPUMEHATLCSA 110 AHAJIOTUY TO/IBKO B TOIL Mepe, B Ka-
KOJI OHM COBMECTVMBI C XapaKTe€POM Sui generis OHO-
CTOpOHHero npusHaHus opucaukumy Cyma»'>.

B dene o topucouxyuu 6 omuouieHuu poibHvix pe-
cypcos (Mcnanus npomus Kanaowt) Cyn Hauan cBoit
aHAIN3 C ONNMCAHUA OOCTOATEIBCTB, COIYTCTBO-
BaBIIMX IIPUHATMIO IIPUMEHVMOTO HAIMOHAIbHO-
rO 3aKOHOJIaTeNIbCTBA M COOTBETCTBYIOIIETO OJHO-
CTOPOHHETO 3asAB/IeHMsA TOCYJApCTBAa — YYacTHUKA
cropa. Cyzl 1Ipu 3TOM JIeTalbHO JICCIIEHOBAl CaMu
(bOpMyIMpPOBKM 3asABJIEHNS, BBIpaXKAKOLIye HaMepe-
HIA TOCYAAPCTBA. DTOT >Ke MOAXOH CTall ee Honee
IOpUMYecK) YeTKMM B KOHTeKcTe aHammsa Cypom
ycnoBus o bputanckom CozpyskecTBe Haluii, Ipen-
YCMOTPEHHOTO B 3asBJIeHMM O IPU3HAHUMU IOpUC-
mukiym Cyna, chopmympoBanHoM Vuayeit'”. B To
Ke BpeMs, XOTA K 3asABJIeHNAM 1 He MPYMEHSI0TCA
IpaBU/Ia TONKOBAHNA MEXIYHAPOLHBIX [0TOBOPOB,
HPUHIMI JOOPOCOBECTHOCTY IPUMEHNM K TOJIKOBA-
HIUIO TaKuX 3asgpyieHnit. Kpome toro, kakyumu 6bl Hy
OBUIV IOBOABI CIIOPSLINX CTOPOH II0 3TOMY BOIIPOCY,
JieVICTBYeT OOLMII IIPUHLVII IIPaBa jura novit curia'”.
To ectb B JTaHHOM CiTy4ae, Kakue Obl JOBOJIbI CTOPOHBI
He BBIJIBUTA/IN, OKOHYATENbHO BOIIPOC O TOJTKOBAHMUM
KOHKPETHOTO 3asIBJIHN O IPY3HAHMN I0PUCANKLINN
Cyna peraetcsa UM CaMUM.

8. 3akmroueHnne

Hanwume cnopoB rocymapcTB O IPU3HAHUM
ropucaukiuy MexayHnapopgsoro cyna OOH cupe-

TEJIbCTBYET O BAKHOCTM ITTyOOKOI TeOpeTndecKoit
HpOpPabOTKM CBA3AHHBIX C 3TUM BOIPOCOB, HAYMHAA
C YTOYHEHMA IIPYMEHVMOIO IIOHATUITHO-TepMUHO-
JIOTMYECKOTo aliapara B KOHTEKCTe ayTeHTUYHBIX
texcTtoB YcraBa OOH. B HacrosIem uccnenoBanum
IIOCTaBJ/IEHbl HEKOTOpble M3 TAKUX TEOPeTUYECKUX
BOIIPOCOB. B cBA3K ¢ HMMU PaCCMOTPEHbI TO3ULIUN
ciopAmmx rocypapcts u Cyza, a Takke OTBETHI,
IpeJIoKeHHbIe B MEX/YHAPOIHO-IIPaBOBOII HayKe.
He co Bcemu TakyMy oTBeTaMy aBTOPbI HACTOAILEN
CTaTby COWINM BO3BMOXHBIM cormacutbcs. I1pu dop-
MY/IPOBAaHUM BBIBOZIOB IIO 3TOJ TeMaTyKe ObLIO
II0Ka3aHO, B YaCTHOCTM, YTO OCHOBAHMA 1A IOPUC-
mukuuy Cyzia, B 00111eM IJTaHe M3/I0KEeHHBIE B CT. 36
CraTyTa, Ha IPaKTHMKe VIMEIOT MHOXeCTBO (OpM.
JIIst KaXIOoil U3 HUX XapaKTePHBI CBOM OCOOEHHO-
CTH, IPENMYIIECTBa ¥ HeOCTaTKI.

IIpoBeneHHbII aHaMM3 MPAKTUKU MCIONb30BaA-
HJA TOCY/JApCTBaMU CIIelMa/IbHbIX COITIALIeHNIA LA
nepefjauy KOHKPETHDBIX CIIOPOB Ha PacCMOTpeHMe
Cygma 1mo3Bo/mMI KOHCTAaTMPOBATh IOPUAMKO-TEXHU-
YecKye IPeMMyIecTBa 3TON (OPMBI BBIPaXKEHU
coIyacus C €ro IOPUCHAMKIMEN, Takue Kak M3Ha-
YajbHOe OTCYTCTBME CYIIHOCTHBIX DasHOITIACKIL
10 BOIPOCaM IOPUCAMKIMM, HalleJIEHHOCTb CTOPOH
Ha ucnonHenne pemennd Cyna u 1.0. Tem He MeHee
0603Ha4Y€eHBI 11 HEJIOCTATKY TAKOTO CII0CO0 IIpU3Ha-
HuA ropuciukiyy Cyza. Bo-nepBbiX, Ha IpaKTHKe
crielajIbHble COITIAIIEHVA INPUMEHAMNCh IPEXJe
BCEro [/I paspelleHys TeppUTOPUANbHBIX CIOPOB
IpY Ha/IMYUM Ha TO BOIU 00eyX CTOPOH cropa. Bo-
BTOPBIX, TIPM peann3aliy Takoro crocoba 0603Ha-
YeHa HEKOTOPasl HeOIIPeie/IeHHOCTD J/A CHOPAIINX
rocypapcrs. OHa BOSHMKAeET B CBA3M C TeM, YTO IIpU
TOJIKOBAaHMM CIlelMaabHbIX cornamenuit Cyn Mo-
JKeT MPUIATU K BBIBOLY O TOM, YTO COIVIACOBAHHBII
CIIOPSAIVIMY CTOPOHAMM HOKYMEHT, prima facie He
TOXX/IECTBEHHBII KOMIIPOMIUCCY, Ha CaMOM [iefie Ta-
KOBBIM AB/IA€TCA. B-TpeTbux, Ipy UCIOIb30BAHUM
MeXaHM3Ma CIIelMaIbHbIX COITIAIIeHNI] He ICKIIoYe-
HbI Pa3sHOITIACUA MEX]Yy CTOPOHAMM OTHOCUTEIbHO
TOTO, KaKye MIMEHHO BOIIPOCHI ObUIN TIepefjaHbl VIMI
Ha paccmoTpenne Cypa.

Declaration in a very restrictive manner. [...] It is reasonable to assume, therefore, that when the Government of Iran was
about to accept the compulsory jurisdiction of the Court, it desired to exclude from that jurisdiction all disputes which
might relate to the application of the capitulatory treaties, and the Declaration was drafted on the basis of this desire. In the
light of these considerations it does not seem possible to hold that the term ‘traités ou conventions, used in the Declaration,
could mean treaties or conventions concluded at any time, as contended by the Government of the United Kingdom”
(Anglo-Iranian Qil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. — .C.J. Reports. 1952. P. 105).

123 Fitzmaurice M. Op. cit.

124 |bidem.

125 Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998. P. 453.

126 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 29.

27 MepeBof ¢ nar. - «npaBo 3HaeT Cyay».
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A.H. Boiner)kaHuH, O./. 3nHuUeHKo

HayyHnble gucKyccun BbI3bIBAaeT U aHaau3 map. 1
c1. 36 Craryra Cyga, KOTOPBIl IIpefycMaTpuBaer
fopucaukiyio Cyga 10 CropaM, eMy IepefaHHBIM
cornacHo Ycrasy OOH u fpyrum MexX/yHapOIHBIM
JI0rOBOpaM (Kak 0011ero, Tak 1 CIel{a/bHOTO XapakK-
Tepa), COZIePXKAIVIM COOTBETCTBYIOLIVE K/Iay3yJIbl.
C ofHOI CTOPOHDI, JAHHBII MeXaHU3M JlaeT FoCyzap-
CTBY, TIpaBa KOTOPOTO, 110 €r0 MHEHMIO, HaPyIIeHbI
BTOPBIM FOCYZIaPCTBOM, OO/IBIIYI0 BO3SMOKHOCTD I
CyZieOHOIT 3aLIMTBI, TaK KaK AeVICTBIUSA NIEPBOTO TOCY-
IAPCTBA 110 BO3OYXIEHNIO MEXIYHAPOJHOTO IIPO-
Ijecca He 3aBUCAT TPU KaXK/JOM BO3HUKIIEM CIOpe
OT COITIaCKsA BTOPOTO TOCY[ApCTBa — OTBETYMKA Ha
nepeziaqy KoHKpeTHoro cropa Cyzy. C mpyroit cro-
POHBI, MEIOTCA HEeKOTOpbIe C/IOKHOCTH B peasnsa-
MY TaKMX IOTOBOPHBIX IOPUCAMKIIVIOHHBIX KIIay3y/l
(BK/TIOYEHME B HUX YCIOBMIL, OTPaHNYEHHBI «ITy/»
MeXK/[YHApOJJHBIX ZIOTOBOPOB C 9 PEeKTUBHBIMMU K/Ia-
y3ylamim), a MX JCHO/Ib30BaHUE [IA TOCYHApCTBa-
OTBETYNKA MOXET ObITb HempeaBuaeHHbIM. [laiee,
BBUJIy BO3MOXKHOCTM J€HOHCAILMM TOCYAapCTBaMM
COOTBETCTBYIOIMX ~MEXIYHApOJHBIX JIOTOBOPOB,
npefycMarpuBaroiyx opucaukiio Cyzna, cucteMa
IOPYICAVKLIVIOHHBIX K/Iay3YyJI He XapaKTepusyercs 6e3-
yIpedHolt cTabunbHOCTBIO. boree Toro, MHOrME U3
VICTIO/Ib30BABILNXCS B IOC/IEiHEE BpeMs Ay 060CHO-
BaHuA ropucaukuyy Cyzia MeXTyHapOIHBIX 10T0OBO-
POB OTHOCATCA K chepe 3aIUThI IIPAB Ye/T0BEKa, B TO
BpeMs Kak MexnyHnaponuslit cyr OOH ne pacnona-
raeT 0CTAaTOYHOI MHPPACTPYKTYPOIt, HeOOXOVIMOT
JULAL yCTAHOB/IEHNSA COOTBETCTBYIOLINX (PAKTOB.

Emte 607bliie TeOPeTUYECKUX CIIOPOB BBI3BIBAIOT
IOKTPMHA/IbHbIE TOMKOBaHMA Hap. 2 cT. 36 CraryTta
Cyna, B KOTOpPOM IIPeIyCMOTPEHO, YTO TOCYAAPCTBO
10 CBOEVI MHUIMATKBe (He B CUITy 0053aTe/IbCTBa 110
JIOTOBOPY) fiaeT cornacue Ha ropucaukumio Cyza mo-
CpefiCTBOM OJJHOCTOPOHHETO 3asAB/eHN:A. B KOHTeK-
CTe 0COOEHHOCTEl CUCTEMBI (PaKy/IbTaTMBHOI KIay-
3yJIbl B HACTOSAILEN CTaTbhe PACCMOTPEHbI HEKOTOPbIe
HPeIATCTBYUA K ee 9P PeKTUBHOMY UCIOTb30BAHMIO.
Kax Hamboree cyliecTBeHHOE U3 HUX BBIAB/ICHO Ha-
NNYMe PasHBIX YCTIOBUIL, COflepP)KAIMXCA B 3asBIe-
HUAX TOCYHAPCTB COITIACHO Map. 2 cT. 36 CraryTa.
HecMoTps Ha TO 4TO [JEVICTBYIOWIVMMI K HACTOSAILEMY
BpeMeHU ABJIA0TCA 60ee 70 TaKUX OJHOCTOPOHHIX
3asABJIeHNII TOCYAAPCTB O MPY3HAHUY IOPUCAVKLINN
Cyna, MHOTME M3 HMX SABJIAIOTCA OTPaHMYEHHBIMM
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mpenycMoTpeHHbIX B cT. 36 CraryTa Cyga, npu He-
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HO-IIPaBOBBIX HOPM, 3aKperieHHbIX B CTaTyTe Cyza
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