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NMPUMEHEHUWUE MEXAHU3MOB
NMPUHYXOEHUA K COBJTIOAEHUAIO
NMPUHLUUNA BEPXOBEHCTBA TIPABA
B NMPAKTUKE EBPOIMENCKOIo COIO3A

BBENEHWE. Tekywas cmadus pazeumus um-
meepayuoHHbLX npoyeccos 6 pamxax Eeponeti-
ckoeo cowsa (EC) conposoxoaemcs cmonkHosge-
Huem Mme#0y HAOHAUUOHATIbHbIMU UHMepecamu
EC u HauuoHanvHoIMU UHmMepecamu OmoenvHbixX
eocyoapcme — unenos EC, komopoie 6vicmynarom
3a nocmpoenue HAUUOHATLHOL 20CY0APCMBeH-
HOUl U NPA60B0OL CUCMEMbL 6 COOMBEMCMEUL C
COOCMBEHHDIMU HAUUOHAILHBIMU NPedCmasneHu-
AMU. B uenax npueedeHus HAUUOHAbHLIX NOO-
X0008 K HAOHAUUOHANILHOIM CMAHOAPMAM UH-
cmumymam EC nompebosanocv dopmuposarue
MEXAHUZMO8 NPUHYHOEHUS, KOMOopble 00/1aueHbl 6
popmy MexaHu3mos KOHMpons Hao cobnodeHuem
20CN00CMea npasa 6 0MmoenvHulX 20CY0apcmeax
- unenax EC. Oonum u3 naubonee Apkux npume-
P08 NpuMeHeHUS COOMEemcmeyuLux MexaHus-
Mo cmano npumysoenue Ilonvuiu x cobmo0eHuro
NpUHUUNA 20cnodcmea npasa 6 ezo HAOHAUUO-
HanvHom nonumanuu. Vccnedosanue Nnomvckozo
onvima npuobpemaem O00NOTHUMENLHYIO AKMY-
A7bHOCMb 6 KOHMeKCme 1020, 4mo 0asneHue co
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cmoponvl  uncmumymos EC  cnocob6cmeosano
cmene npassujeii napmuu 6 Ilonvue. Ha svibopax
6 Cetim 2023 2. PiS npouepana u 6 dexabpe 2023 e.
6 Ilonvwe x enacmu npuwino npoesponetickoe
npasumenvcmeo 6o enase ¢ J. Tyckom. Llenv Ha-
cmosiueti cmamvu coOCoum 6 mom, 4mobvl Ha
0CHO6e AHANU3A NPAKMUKU NPUMEHEHUS Mexad-
HU3BMOB NPUHYHOEHUS K COONI00eHUI0 NPUHUUNA
eocnodcmea npasa (8 nonumarnuu EC) 6 ommuouse-
Huu Ilonvuu 6viA6UMb KoUuesble acnekmol 360-
THIOUUU, 4 MAKJHe meKyujee COCnosHUue CUCembl
NPUHYHOEHUS 20CY0APCME-UIeH08 K COOM00eHUI0
ocHosHblx yeHHocmell EC.

MATEPMAIJIBI I METOJBI. IIpu nposederuu
uccne008aHuss Obln UCNONL308AH WUPOKULL Kpye
HAOHAUUOHANILHBIX AKINO6 U OPUUUATLHBIX 00-
kymenmos EC, c653aHHbIX ¢ npuMeHeHuem 1o om-
Howeruto K ITonvuie Mexanu3mos NPUHyHOeHUs K
cobnodenuio npunyuna eocnodcmea npasa. Tak-
e 6 Kauecrmee UCIMOYHUKA ONA AHANU3A Obiau
UCNONIb306AHbL MAMEPUATbL NPABONPUMEHUMEND-
noti npakmuku Cyoa EC. Jlononnumenvto 6vi1u
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npuesneueHvl NYOIUKAUUU 6 CPeOCBax MACCoB0Li
uH@opmayuy, 0PUUUATbHYIE BLICMYNTEHUS U 3a-
ABTIEHUS NONILCKUX U e6PONETCKUX NONMUMUHECKUX
desmerneti. bouiu ucnonvsosamvl o06ujeHay Hvle
(amanus, cunmes, UHOYKUUS, 0eOYKUUS, CUCTNEM-
HuItl Memod) U cneyuanvHvle HAY4UHble Memoobl,
KOmopovle 6KNH0UANM 6 Ce0:: CPA6HUMENbHO-NPa-
806011 Memoo, UCHOPUKO-NPAB0BOLi Memood, Mme-
Moo ananuda cyoeOHoll Npakmuxu, HopmanvHo-
topududeckuti memoo u op.

PE3YJIbTATDBI UCCJIEHOBAHWS. B cmamve
ocyuiecmesieH nocned08amenvHulli AHANU3 KloUe-
BbIX MeXAHU3IMO6 NPUuHy#oeHus Ilonvuiu k cobnro-
OeHuio mpe6o8anHuli NPUHYUNA 20CNOOCMBA NPABa
8 €20 HAOHAUUOHANLHOU MPAKMo6Ke, KOMOPbLil
MHO020€ 00DACHAEeM 6 NONIAPUIAUUU NOTUMUHECKUX
CUZL CMPAHbL U NePUOOUUecKU 000CMPAIOULEMC
npomusocmosHuu Ionowu u uncmumymos EC.
Ocyujecmenena ouenka spekmusHocmu npume-
HeHHbIX MeXAHU3MOS.

OBCYJXIOEHNA U BBIBOADI. Ha ocHose ana-
JIU3a NOMbCKO020 ONbIMAa CHOPMYIUPOBAH 6bl600
o mom, umo 6 Hacmosujee épems 6 EC cpopmu-
posancs OeiicmeeHHblll HUHAHCOB0-01004eMHbL
MeXAHUSM NPUHYHOEHUS 20CY0ApCmMe-4neHo8 K
cobntoderuo mpe6o8anHuti NPUHUUNAG 20cN00CMea
npasa. O60CHOB8AHO, UMO OAHHDLIL MeXAHUSM Ce-
200HA 8K/II04Aem 6 ceOst 08a KIIOUeBbLX TIeMeHMa:
06uwuil  (Mexanusm 00YyCr087EHHOCU  20CNO0-
cmeom npasa mep no 3awsume 6100xema EC) u
cneyuanvHolii (Mexanusm 00yc0671eHHOCMU 20-
cnodcmeom npasa npedocmasneHuss GUHAHCUPO-
8aHus u3 cneyuanvHozo PoHoa 6occmanosneHUs
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U ycmouusocmu, chopmuposanHozo 8 uensix obe-
cneveHus NocMnaHoemMutiHozo B80CCMAaMH06eHUs
8 2021-2027 22.). Taxxe 6 cmamve coenax 661800
0 HeAPPeKMUBHOCNU UHBIX MEXAHUSMOB NPUHYHC-
Oenus eocyoapcme - uneHos EC x cobmoderuto
npuHyUNa 20cn00CcmMea Npasa 6 ezo HAOHAUUO-
HanvHoM nonumanuu. Tak, HU3KoL dppexmusHo-
cmoto omauuaiomcs: Pamounas npoyedypa 60po-
OvlL ¢ cUCMEMHVIMU Y2PO3aMi 20cn00CMBa Npasa;
Mexanusm ycmpaHeHust ceppbe3Hozo u ycmouiuueo-
20 HAPYUEHUS 20CYIAPCMBOM-UTIEHOM UeHHOCMell
EC; Mexanusm ykpenneHus 20cnoocmea npasd;
a maxxe 00xanosarue omoenvHvlx 0eticmautl 20-
cyoapcma-uneros 6 Cyoe EC.

KIIIOYEBBIE CJIOBA: Esponeiickuii  cotws3,
Ionvwa, npunyun 2ocnoocmea npasa, 0CHOBHbvLE
yennocmu EC, pamounas npouedypa, cucmemmoie
yeposv, Cyo EC, ykpennenue 2ocnoocmea npasa,
MeXaHu3m 00Ycn08/1eHHOCMU, 80CCaHO08/IeHUe U
ycmouuusocme.

J1a IOUTUPOBAHUA: Outun ML,
burkmna E.C. 2024. IlpumeHeHume Mexa-
HU3MOB  IpPUHYXJEHUA K  COOTIOfeHUI0

IPUHIUIIA BEPXOBEHCTBA IpaBa B IpakTuke EB-
POIIeIICKOTO CO103a. — MOCKOBCKULL HYPHAT MeHc-
oyHapooHozo npasa. Ne 2. C. 65-78. DOI: https://
doi.org/10.24833/0869-0049-2024-2-65-78

Aemopul 3a767710M 00 OMCYMCMBUU KOHGAUKMA
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APPLICATION OF ENFORCEMENT
MECHANISMS FOR COMPLIANCE

WITH THE PRONCIPLE OF THE RULE

OF LAW IN EUROPEAN UNION PRACTICE

INTRODUCTION. The current stage of develop-
ment of integration processes within the European Un-
ion is accompanied by a clash between European
identity and the national identity of individual Euro-
pean Union (EU) member states, which advocate
building a national state and legal system in accord-
ance with their own national ideas. In order to bring
national approaches to supranational standards, EU
institutions required the invention of ever new en-
forcement mechanisms, which are clothed in the form
of mechanisms for monitoring compliance with the
rule of law in individual EU member states. One of the
most striking examples of the use of appropriate mech-
anisms was forcing Poland to comply with the princi-
ple of the rule of law in its supranational understand-
ing. The analysis of the Polish experience takes on
additional relevance in the context of the fact that
pressure from EU institutions contributed to a change
in the ruling party in Poland. PiS lost in the 2023 Sejm
elections and in December 2023 a pro-European gov-
ernment led by D. Tusk came to power in Poland. The
purpose of this article is to, based on an analysis of the
practice of applying mechanisms for enforcing the rule
of law (as understood by the EU) in relation to Poland,
to identify key aspects of the evolution, as well as the
current state of the system of enforcing member states
to comply with the core values of the EU.

MATERIALS AND METHODS. When conducting
the study, a wide range of supranational acts and of-
ficial EU documents related to the application of
mechanisms for enforcing compliance with the rule of
law in relation to Poland was used. Also, materials
from the law enforcement practice of the EU Court of
Justice were used as a source for analysis. Additionally,
publications in the media, official speeches and state-
ments of Polish and European political figures were
involved. General scientific (analysis, synthesis, induc-
tion, deduction, system method) and special scientific
methods were used, which include: comparative legal
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method, historical legal method, method of analysis of
judicial practice, formal legal method, etc.
RESEARCH RESULTS. The article provides a con-
sistent analysis of the key mechanisms for forcing Po-
land to comply with the requirements of the rule of law
in its supranational interpretation, which explains a
lot in the polarization of the country's political forces
and the periodically escalating confrontation between
Warsaw and Brussels. The effectiveness of the applied
mechanisms was assessed.

DISCUSSIONS AND CONCLUSIONS. Based on
an analysis of the Polish experience, the conclusion is
formulated that currently the EU has formed an effec-
tive financial and budgetary mechanism for forcing
member states to comply with the requirements of the
rule of law. It is substantiated that this mechanism to-
day includes two key elements: general (the mecha-
nism of conditionality of the rule of law of measures to
protect the EU budget) and special (the mechanism of
conditionality of the rule of law of providing financing
from a special Recovery and Resilience Fund, formed
to ensure post-pandemic recovery in 2021-2027). The
article also concludes that other mechanisms for forc-
ing EU member states to comply with the principle of
the rule of law in its supranational understanding are
ineffective. Thus, the following are characterized by
low effectiveness: Framework procedure for combating
systemic threats to the rule of law; Mechanism for re-
dressing a serious and persistent violation by a Mem-
ber State of EU values; Mechanism for strengthening
the rule of law; as well as appealing individual actions
of member states to the EU Court of Justice.

KEYWORDS: European Union, Poland, rule of law
principle, EU core values, framework procedure, sys-
temic threats, EU Court of Justice, strengthening the
rule of law, conditionality mechanism, recovery and
sustainability
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1. BBemenne

KTYa/lIbHOCTDb. Pa3BuTie MHTErpalioHHbIX

mponeccop B paMmkax EC TpapuiyuoHHO

COIIPOBOX/JAETCA CTOTKHOBEHMEM MEX[Y
HaJHaLMoHaMbHbIMKU MHTepecamu EC (B ocHoBe
KOTOPBIX B 4YMCIe IPOYero JeXUT NMPUHLUI To-
CIIOfICTBA TIpaBa) ¥ HAIMOHAJbHBIMU MHTEpeCcaMMm
OTZe/IbHBIX TOCYAApCTB — wieHoB EC, KoTopble BbI-
CTYTIAIOT 32 IIOCTPOEHNE HAIMOHAIbHON TOCyHap-
CTBEHHOIl ~TPaBOBON CHUCTEMBI B COOTBETCTBUU
C COOCTBEHHBIMY HAIVIOHAJIbHBIMI TIPEJiCTaB/ICHN-
AMY (a He Ha/{HAIMOHAIbHBIMY IPYHIMIIAMMY, 3aJ10-
xeHHbIMM Ha ypoBHe EC B 1jetom). Hanbonee sBHO
OTMeYeHHOe IpPOTUBOpeYNe CEerOfHsA IpOsABIAeT-
cs MeXJy HaJHallMOHaNbHbIMU MHTepecamyu EC
U HalYOHa/bHbIMK MHTepecamu [lonbmn, a Takxe
Benrpum.

Opnaxo pykosozctBo EC u cucreMoobpasyo-
MIMX TOCYAPCTB-Y/IEHOB, TAK)Ke KaK M MX 9KCIIepT-
HOe co00ImecTBO 1 00IIecCTBeHHOe MHEHNe yBepe-
HbI, 4T0 0TKa3 [Tombim u BeHrpuu 6€30roBOpoIHO
NOAYMHATbCA uHCTUTyTaM EC ABnAeTcsa meBManu-
eit. Vincturytsl EC (a Taxoke IpoeBpoIeiicKu Ha-
CTpOeHHbIe rocyfapcTBa — wieHsl EC) momaraiwor,
YTO K/II0YEBOJ NPUYMHOIN HOAOOHOrO IOBefeHMs
ABNAETCA HaxoxpeHue y Bnactu B [lonbire n Ben-
TpUY aBTOPUTAPHBIX MOMNUTIYeCKUX cI. [Togo6HbIe
IPOEBPOIENICKIe CUIbl CYUTAIOT, YTO KOH(IUKT,
MeUIAIIT HOPMalbHOMY (YHKIVOHVPOBAHUIO,
KOHCOMUAALUY U YKPEIIEHUIO eBpOIelICKOrO MH-
TETPaLMOHHOTO 00BEVHEH VIS, CTAHET JOCTOSHIEM
ucropun [Sikora 2023; Krzysztoszek 2023].

Hna pemennsa atoit 3amaum MHCTUTYTaM EC
u noTpe6oBanoch (GOpPMUPOBAHNE MEXaHU3MOB
NPVHYXJEHNs, KOTopble obnmadeHsl B Gopmy Me-
XaHU3MOB KOHTPOJIA 33 COOMIONEHNeM TOCIOACTBA
mpasa. [Ipu satoMm, Kak pasbacHAeTca B IlocTaHOB-
nennn Cypa EC no peny IMonbmn', mop BepxoBeH-
CTBOM IIpaBa IOHMMaeTcs npumaT mpasa EC Hap
IPOTUBOpEYALIMU €My HOpMaMyl Hall¥OHaTbHOTO
IIPaBOMOPAJKA, a TI0f, TOCIIOfICTBOM IIpaBa — CHUCTe-

' C-204/21 Commission v. Poland. ECLI:EU:C:2023:442.

68

Law. 2024. No. 2. P. 65-78. DOL https://doi.
org/10.24833/0869-0049-2024-2-65-78

The authors declare the absence of conflict of interest.

Ma IIeHHOCTeJ1, TPeANChIBAoNIas BCeM CyObeKTaM
HalLlMOHAJIBHOTO IIpaBa rOCYy/lapCTB-4I€HOB U IIpaBa
EC (Bx/mio4as B epBy1o oyepeib roCyAapCcTBEHHbIE
OpTaHbl VICIIOJTHUTE/IbHON BIACTY ¥ CYAbI BCEX MH-
CTQHIVIT) C/IeJOBATh MepapXN4ecKyl yCTaHOB/ICHHOI
CHCTeMe IIPABOBBIX HOPM B IIOBCEJHEBHOI NIPAKTH-
Ke, 3alMIIATD I OTCTAaMBATh UX U BOCCTAHAB/IVBATD
VX IeJICTBYE B C/Ty4ae HapyIIeHNIL.

Takum o6pasom, EC npetenpyet Ha moiHOe 1OA-
qJHEHYIe HAal[JIOHA/TIbHBIX IIPaBOIIOPALKOB Ha/JHAL-
OHAJIbHOMY IIPaBY Ha 6a3e MeXaHM3MOB IPUHYX/e-
HMSL TOCY/JapCTB-YIEHOB K COOMIONEHNI0 IPYHIINIIA
rocropcTa npasa. [Ipy 3ToM B HacTosllee BpeMs
B pacnopspkeHur MHCTUTYTOB EC mmeroTcs ag-
(eKTUBHBIE MHOTOKOMIIOHEHTHBIE IPaBOBbIE JH-
CTPYMEHTBl TIONMTHUYeCKOro pasienus [KmmHo-
Ba, Cumoposa 2023:148-160]. Ilonbia u Benrpus
He CyMe/Iu U He CMOITIM NPefOTBPAaTUTh HY VX IIO-
sIBTICHIE, HU IIPUIMEHEHe Ha IIPaKTIKe.

Bonee Toro, oryacTyt mofo0HOe faBIeHME CO CTO-
poHbI MHCTUTYTOB EC MOXHO NPM3HATD YCHEIIHBIM.
[TpuMmeHeHNe MeXaHN3MOB NPUHYX/eHNUA [lompim
K COOJTIONIEeHMIO TPVHIINIIA TOCIIOACTBA IIpaBa OKa-
3a/10 HEIOCPeACTBEHHOE BO3JieiicTBIEe (0COOeHHO,
Yyepe3 MeXaHM3MbI OI/PKETHON 00YC/IOBIEHHOCTN)
Ha yTpary Iap/laMeHTCKOro OObIINHCTBA TapTIelt
PiS. ITo ntoram Bei6opos B Ceiim 2023 1. PiS ne cmor-
/1a TIOTTY4YUThb OONBIIMHCTBA ronocoB. [TobenuBinas
Ha BbIOOpax IpoeBpormeiickas [paxpaHckas Iar-
¢opma (Platforma Obywatelska Rzeczypospolitej
Polskiej) n psn mpyrux maprtuit 00BN, YTO TO-
TOBBI C(OPMUPOBATh KOAIMIVIO ¥ BBIABUHYTH Ha
noct npembep-mMuHuctpa [I. Tycka, koTopslit Obi1
BBIOpaH Ha 9TO0T HocT 11 pekabps 2023 r. C atoro
MOMEHTa 3aKOHYMJICSI BOCBMWIETHUIT CPOK IIpeObI-
BaHuA y Bractu PiS, saHuMaBIIel eBpockenTndye-
CKI€ TTO3VIIMY ¥ IIPOBOAMBILEN COOTBETCTBYIOIIYIO
HaLlMOHA/IbHYIO IONUTHUKY B [lonbIe.

B uenom, mopmo6ubil mopxox mHctuTyToB EC
U TIPOEBPOIENCKYUX CUJI SIB/IAETCS JOCTATOYHO Off-
HOOOKIM 11 He YYNUTBIBAeT OTPeOHOCTY OTHETbHBIX
TOCYAapCTB-4IeHoB (B ToM uucie [lompum u Ben-
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TpuM), 0OCOOGHHOCTM KOHKPETHBIX HAIlMOHATbHBIX
IPaBOBBIX CHCTEM, a IJITABHOE — BO MHOTOM MTHO-
pupyer BOMIO Hapoga rocysapcts — wieHo EC.
B pesynbraTe IpMHIMII BEepXOBEHCTBA IIpaBa
EC daktnyecku Bieder 3a co60it orpaHndeHme 0c-
HOBOIIO/IATAIOLINX J€MOKPATUYeCKUX IPUHIVIIOB.
Kaxk crnencTBue, COOTBETCTBYIONIME IPOLIECCHI HYX-
JAIOTCA B OIIOJIHUTEIbHOM 0O bEKTUBHOI OLIEHKE.

Heobxopumo mccnenoBarh Haubosee akTyayb-
HbIe TeH/IeHIINY Y MEXaHU3MbI, CQOPMUPOBABILIIECS
Ha ypoBHe EC B cdepe mpuHyX/ieHNsI TOCY[apCTB-
YIeHOB K COOJIOfIeHNMIO IIPUHIMIIA TOCIOfCTBA
IpaBa Kak MHCTPYMEHTA >KeCTKOrO B/IMSAHMA Ha
BHYTPEHHIOI ¥ BHEIIHIOK HOIUTUKY TOCYJApCTB-
4eHoB. Kpome Toro, Heobxopyuma meproamsans
9BOJTIOLIMV MEXaHU3MOB IIPUHYK/IeHVSI TOCYapCTB-
4JIEHOB K COOJIIOfIeHIIO IIPMHIVIIA TOCTIOACTBA Ipa-
Ba B EC (Ha npuMepe npyMeHeHMs COOTBETCTBYIO-
VX MeXaHu3MoB B orHoureHuu I[lonmbum). Taxoke
TpebyeTcsi oreHKa 3¢pQEKTMBHOCTU KaXKJOTO M3
3a/1eliCTBOBaHHbIX B oTHOUIeHMY [Tonbuy MexaHus-
MOB TIPMHY>KIEHNUS K TOCIIOfICTBY IIpPaBa.

O630p nurepatypbl. B coBpeMeHHOIT oOTeve-
CTBEHHOIT U 3apy0eXHOII MuTepaType XOpoIIo JC-
CIeloBaHbl TO/MBKO OOIye BOIPOCHI, CBS3aHHBIE
c TeMoil HacTosmell cTarbyu. Cpegy pOCCUITCKUX
aBTOPOB COOTBETCTBYIOLIME AaCIeKThl ObUIM 3a-
TPOHYTHI B paboTax crenyromux aropos: K.B. Ba-
cunblioBa [Bacuabiosa 2017:89-91], M.B. Knnnosa
u E.A. Cupoposa [Kmuuosa, Cugoposa 2023:148-
160], SI.J. Jlebenmesa [JlebGemeBa 2022:130-147],
M.A. ®unarosa [®unarosa 2013:94-106], V.IT. Yy-
Banmbckas [UyBambckas 2016:257-273] n pp. Cpe-
IV 3apyOeXHBIX MCCIENOBAHNUIT MOXXHO OTMETUTb
paboThl TakMx aBTOPOB, Kak A. BOH bormaumy
[Von Bogdandy, Lacny 2020:1-28], A. Jumutposc
[Dimitrovs 2020], C. Kappepa un b. Ilerpa [Petra,
Carrera 2017:1-11], H. Kupcr [Kirst 2021:101-110],
K. Knosa [Closa, Kochenov 2015:173-196], 1. Koue-
HoB [Kochenov 2016:1062-1074], . JIakuu [Lacny
2021:97-112], E. Py6uo [Rubio 2020:1-5] n zp.

HenocpencrBenHo B cdepe HpakTMKM IIpuMe-
HEHUsI MeXaHU3MOB IpuHYXpaenus [lompum x co-
OmopeHnio TpeboBaHmit rocropcTBa mpasa B EC

B HACTOsIIljee BpeMs CYIIECTBYIOT JIUIIb OT/e/IbHbIE
UICCTIeIOBaHysA, (parMeHTapHO OCBeIaloliye KOH-
KpeTHbIe BOIIPOCHI IPVMEHEHNs OT/e/IbHBIX MeXa-
Hn3moB EC. Tak, 3ech MOXKHO OTMETUTb PabOTBI
TaKUX OTE€YECTBEHHbIX aBTOPOB, Kak [.B. JloBranb
[Josraub 2017:202-209], C.A. Kysangusu [KyBananu
2021:38-48], M. Jlebenesa [J/lebeneBa, burkuna
2022:34-38], JI.K. Mamenosa [Mamenosa 2020:60-75],
M.IO. Pycakosa [Pycakosa 2022:67-72], B.J1. Yexa-
puna [Yexapuna 2019:74-78] u np. bonee neranpHO
(B TOM 4MCrIe IPYMEHNTEIBHO K Hambosee akTyasb-
HOMY 9Tally) TeMaTyKa CTaTby UCCIeOBaHa B 3apy-
OeXHOII aKaIleMIT9ecKoil IuTeparype. 31ech, Halpu-
Mep, MOXXHO OTMETUTb PabOThI TaKMX aBTOPOB, KaK:
A. Apamcka-Tammant [Adamska-Gallant 2022:2-12],
A. Bopnap [Bodnar 2021:1062-1064], A. 3emcko-
Ba [Zemskova 2022:1-2], B. Capypcku [Sadurski
2019:63-84], A. IlIBapyy [Schwarcz 2023:1-8] u ap. ITo-
JINTUYECKYIe aCTIEKThI IPUHYK/ICHNSA 1 UbJ MHTEPEChI
OHO 00CTTy’)KUBaeT, 00CTOATENIPHO aHA/IM3UPYIOTCS B
Hay4yHolt MoHorpadum E.I. OuTnnoit u M.JI. SuruHa
[9n1MH, DHTNHA, THaMM 2023:1-816].

2. PamouHnas npouenypa 60pb6bI ¢ CCTEMHBI-
Mu yrpo3damu rocunopcrsa npasa (EU Framework
to strengthen the rule of law)

PamouHast mpouenypa 60pbOBI C CHCTEMHBIMU
yrpo3aMu TOCHOJACTBA IIpaBa (COCTOAIIAA U3 Tpex
3TanoB: oneHka Kommuccuy, BoiHeceHne Komuccn-
eil peKOMEeH/IAIIMY 1 BBIIIO/IHEHMe peKOMeHaIn?)
6blma BBemeHa B orHomeHuu Ilompmm B 2016 1.}
¥ CTa/Ia IePBBIM MeXaHM3MOM NpUHY>KfeHnA [Tonb-
M K COOMIOfIeHNI0 TPUHLMIA TOCIOACTBA IIpa-
Ba. Kpome Toro, [Tonbura crana mepBeIM rocypap-
crBoM — wieHoM EC, B oTHomeHnn KoToporo 6biia
3a/IeICTBOBaHA COOTBETCTBYIOLIASA IIPOLIEAYPA.

Yxe ¢ auBapa 2016 r. EBpomelickas KOMUCCHUA
Haya/ja HanpasiaATh [lo/mblle peKOMeHJALMM II0
YCTPaHEHMIO CUTYalMU B PaMKaX CTPYKTYpUPOBaH-
HOTO Ayanora PaMouHoIT mporeypbl 60pb0bI ¢ cu-
CTeMHBIMU yTPO3aMM TOCIIOACTBA 1paBa. [1o nToram
nporenyps 3a 2016-2017 rr. 6bU10 U3AHO YeTHIpe
Habopa peKoMeHauit’.

2 Communication from the Commission to the European Parliament and the Council “A new EU Framework to strengthen

the Rule of Law” (COM/2014/0158 final). Brussels. 11.3.2014.

3 Brussels triggers unprecedented action against Poland. URL: https://www.euractiv.com/section/justice-home-affairs/
news/brussels-triggers-unprecedented-action-against-poland/ (accessed date: 26.09.2023).

4 Commission Recommendation of 20 December 2017 regarding the rule of law in Poland complementary to Commis-
sion Recommendations (EU) 2016/1374, (EU) 2017/146 and (EU) 2017/1520; Commission Recommendation of 26 July 2017
regarding the rule of law in Poland complementary to Recommendations (EU) 2016/1374 and (EU) 2017/146; Commission
Recommendation of 21 December 2016 regarding the rule of law in Poland complementary to Commission Recommenda-
tion (EU) 2016/1374; Commission Recommendation of 27 July 2016 regarding the rule of law in Poland, (EU) 2016/1374.
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IIpepcraBurenn Ilompmm mocTaBuayM IOf CO-
MHEHJe 3aKOHHOCTb J OOBEKTUBHOCTD IIPOILiecca,
KOTOPbII He TO/IbKO HE VMMEET YETKOIl IPaBOBOII
OCHOBDI, HO I He YUUTbIBAET Te JeNICTBUA TOCyap-
CTBa, KOTOPOE OHO IIPEAIIPMHUMAET C 11e/IbI0 OJCKa
KOMITpoMIucca ([Ba M3 TpeX 3aKOHOIIpoeKTa B cde-
pe pedbopMupOBaHNUS IONBCKON CYAeOHOI CHCTEMBI
ObL/M 6/I0KVPOBAHBI IIPABOM BETO CO CTOPOHBI [Ipe-
supenTa [Tonpbm).

ITpn stom Pamovnas mpouenypa ABnAnach Me-
XaHM3MOM, KOTODBIil IIOCTPOEH B COOTBETCTBUU
C IPMHLUIIOM «BCE M/IM HUYErO», a €ro 3aseplile-
HJe He MOIJIO OBITb IPU3HAHO YCIEIIHBIM, IOKa
[Torbura He MCHOMHUT BCe peKOoMeHpauuy EBpo-
nelcKko Komuccuu. Bce pekoMmeHpauum B pam-
KaX COOTBETCTBYIOLIETr0 MexaHusma Ilombima
He BbIIOTHIU/IA.

3. MexaHM3M yCTpaHEHU CEPbe3HOT0 M YCTON-
YIIBOTO HapyLIeHNA TOCYAAPCTBOM — YIEHOM ILieH-
Hocreit EC (Cr. 7 JoroBopa o EBpomeiickom co-
13e (JJEC))

ITocne Toro xak Ilombiia He cMOIIa BHIIIOTHUTD
nepBble TpY PEKOMEHJAalMM B paMKax PamodHol
nporLenypsl 60pbOBI C CUCTEMHBIMI YIPO3aMy TO-
croficTBa IpaBa, BecHout 2016 1. EBpomerickas
KOMMCCUA peIlnia BBICTYINUTb C IPeIIOKeHU-
€M O KOHCTaTally YIpo3bl B COOTBETCTBUM C II. 1
cr. 7 J9C° u TeM caMbIM 3aJieliICTBOBATb MEXaHI3M
YCTpaHEHUs CEepPbe3HOTO M YCTOMYMBOIO Hapylle-
HUA TOCYlapCcTBOM-41eHoM IeHHocTeit EC.

[Tonmpiue 6BITO MPEFOCTABICHO TPY MecsAla Jid
bopMynmupoBaHUA MO3ULVM [0 IPOBEfeHMA Iep-
BoIx cnyuranuii B Cosete EC. Ilonbcknme mpepcTaBu-
Ter HanpaBuiu B CoBeT opuimaabHOe 3asB/IeHNe
0 HeCOITacuM II0 BCeM NONHATBHIM EBpomerickoil
Komuccueit BompocaMm. Ilocme srtoro curyanus
B [losblile HECKONBKO Pa3 CTAHOBUIOCH IIPEMETOM
muckyccenit u cnyurannit B Cosere EC o o61miym Bo-
npocaM. OffHaKO BbIHECEHME MTOIOBOTO pelleHMs
He OCYIIeCTBIANOCD.

Tonbko crycta yetnipe ropa, 16 auBapa 2020 r.,
EBpomneiickuil mapraMeHT IIPOTON0COBal 3a IPo-
nomkeHue pasbuparenbcrsa 1o cr. 7 JEC, Hauaro-
ro npotus Ilonpmm eme B 2016 . EBponapnament

o6parucs k Cosery EC ¢ mpocb60it HOATOTOBUTD
KOHKpETHble [ONTOCPOYHbIe PEKOMEH[ALMU LA
[Tonpun, KOTOPHIM OHA JJODKHA C/IEfOBATh B LIETIAX
YIYYLIEHNS CUTYalUM ¢ obecredeHneM roCIofCcTBa
IIpaBa B [10/IbCKOM HAIYIOHA/IbHOM IIPaBOIOPsJIKe.

B nenom, EBponapnamentoM Oblia BIpakeHa
[IOCTATOYHO pe3Kas KPUTUKA B OTHOLIEHMM Oes-
neiictBua CoBeTa, a TaK)Ke YKa3bIBalIoOCh Ha HEOO-
XOZIIMOCTb Pa3pabOTKM HOBBIX IPOLEAYp, KOTO-
pble 651 06/1aganu 6osee 3HAYNUTETBHBIM 3 eKTOM
C Le/IbI0 MCIPABIE€HNs CUTYally B FOCY[apCTBaX-
4jleHaX, KOTOpble HApYIIAl0T OCHOBOIIOJATAIoLINe
npuHuuie! EC.

ITpn 5TOM HEOO6XOVIMOCTD IIOMCKA a/TETePHATHUB-
HBIX MeXaHu3MoB npuHyxpenusA Ilonpmu n Ben-
TPUM K COOIONEHNIO TIPUHIUIIA TOCIIOACTBA IIpaBa
Obl1a 00yc/IoB/IeHa (IIOMUMO OTCYTCTBUS PelleHNs
no 1. 1 ct. 7 IEC B EBponapiaMenTe B paMKax Iep-
BOJI CTaJMM COOTBETCTBYIOIIE} IPOLEAYpPbl) TakK-
Xe Tpo06IeMOil MOTEeHIIMATBHON HEBO3MOXHOCTM
HpPOXOX/eHNs BTOpoil ¢asbl mpouenypsl. Ilpen-
crasureny [lonpmm u BeHrpun B paMKax IpoTUBO-
JiefiCTBUA IPYMEHEHNIO B OTHOLIIGHUM 00enX CTpaH
npouenypsl ct. 7 JEC 3asgBunn, 4T0 BOCIONb3YIOT-
cs1 TeM, 4To pelteHyue 1o 1. 2 cT. 7 JEC npunumaer-
cs rocyflapcTBaMiu-41eHaMy eIMHOINIACHO. B TakoM
cmydae BeHrpus cMoxeT 3a67I0KMpOBATh IPYHATIE
pewenusa B orHomenuy [lonbmu, a ITonpmra - B oT-
HouteHny Benrpun®.

Takum 06pa3om, MeXaHU3M yCTPaHEHNA Cepbes-
HOTO ¥ YCTOMYMBOIO HapylleHUs TOCYLApCTBOM-
ueHoM 1ieHHOCTeil EC ¢axTuyecky He MOTr OBITH
npyuMeHeH B otHoueHuy [lonbim u Benrpum.

4. O6:xamoBaHMe OTHeNbHbBIX AeiicTBuil ITonb-
i B Cyge EC

[TapannenrpHo ¢ TONBITKAMU aKTUBUPOBATH
B otHomeHuu [lonpmin peiicteue ct. 7 JJEC, a Tak-
e PamouHOIT mporenypbl 60pbObI C CUCTEMHBIMM
yIpO3aMM TOCIIOACTBY IIpaBa TaKXe IPOBOAUINCDH
pas6buparenscrBa B orHouenuy [Tonbiun B Cyne EC.
EBpomneiickas KoMuccys HEOJHOKPATHO HAIlpaBILA-
na ucky nporus Ilomply ¢ 1e1bl0 KyNMpoBaHM:A
«TOYEYHBIX» MPOOJIEM, KOTOpbIe BLICTYIAIOT B Ka-
4eCTBE OT/E/bHBIX 57eMEHTOB OOLIeil TeH/eHLINN

> Consolidated version of the Treaty on European Union. - OJ C 326.26.10.2012. P. 13-390.
¢ EU blocked over sanctions on Hungary, Poland. URL: https://www.euractiv.com/section/politics/short_news/eu-
blocked-over-sanctions-on-hungary-poland/ (accessed date: 26.09.2023).

70

MocKkoBcKmii KypHan mexayHapogHoro npasa - 2 - 2024



Mark L. Entin, Ekaterina S. Bitkina

LAW OF THE EUROPEAN UNION

K OTXOJIy OT IIPMHIINIIA TOCTIO/ICTBA ITPaBa B €r0 HaJl-
HAI[VIOHA/IbHOM IIOHMMaHMIL.

Tak, B vacTHOCTH, B 2019 I. EBpokomuccus 06-
parunace B Cypg EC mo Bompocy o cooTBeTCTBUU
HAJIHAI[IOHA/IbHOMY  PeryIMpOBaHMIO  BOIpOCa
CO3JjaHMA [VICUMIUIMHAPHONM IanaTel BepXxoBHOro
cyza B [Tonbire. B oxtsabpe 2021 r. Cyx EC ycraHo-
BT (MHAHCOBYIO CAaHKLMIO B oTHOWeHNy [Tombim
B pasmepe 1 MiH eBpo B cyTKu'. OKOHYaTeNbHOE
peweHne 1o ncky Espokomuccun x Ilomnbpie 1o mo-
Bony He3zaBucumoctu cypeit Cyn EC BbiHec 6 uoHA
2023 18

B paMkax laHHOTO pelleHNs OH Jay Iopupinde-
CKyl0 KBa/moukaumo Bcell pedopme CymeOHOI
cucreMbl, kKoTopas Obita mposemena PiS. Cyn EC
HpUILIeN K BBIBOZAY O TOM, YTO IOJIbCKas CyfeOHas
pedopMa ABIAETCA HECOBMECTMMOI C TapaHTH-
AMM JIOCTYIIa K HE3aBUCHMMOMY U OeCIpyCcTpact-
HoMy mnpaBocyauio. [Ipu satom Cym oTMeTws, 4to
HPVMHLNUII TOCIIOZCTBA IIpaBa HpefCcTaBIAeT coboil
(byH/IaMEHTAIbHYI0 LIEHHOCTb MHTETPAlL[YIOHHOTO
00beVIHeHNA U HAaXOJUT CBOE HENOCPECTBEHHOE
BBIpOXKEHUE B psfie IOPUANYECKM O00A3bIBAIOMINX
TpeboBaHuit (B umcie npoyero B cepe opranmsa-
LMY TIPaBOCYANUA), KOTOpble He MOTYT HapyIIaTbCA
rOCyJapCTBaMM-YWIeHAMM B paMKax HAI[VIOHA/IbHOTO
3aKOHOJATeIbCTBA U IPelefieHTHOTO IpaBa (B 4acT-
HOCTH, B PaMKaX KOHCTUTYL[IOHHBIX TIOI0XKEHNUIT 1
IPAaKTUKI KOHCTUTYIVIOHHBIX CYJIOB).

Takum 06pa3om, 110 UTOraM MHOTOJIETHUX Pa3ou-
parenbctB Cyn EC npsamo ykasan Ha He3aKOHHOCTb
HOJIbCKOIT CYIeOHOI peOpMBI 11 Ha ee IPOTUBOpe-
4yie TIPMHINIY TOCIOACTBA IIpaBa B €ro HaJHALU-
oHanbHOM noHmMmanun. OpgHaxo B EC oTcyTcTBYeT
e[MHbII MeXaHN3M uctonHenus pemennit Cyna EC,
YTO CTAaBMUT €r0 B 3aBUCUMOCTb OT IOMUTUYECKOI

7 C-204/21 Commission v Poland. ECLI:EU:C:2021:878.
8 (C-204/21 Commission v Poland. ECLI:EU:C:2023:442.

BOJIM TOCYAAapCTB-4eHoB. [lonbIIa oTKasanach yc-
HOHATH 0TMedeHHoe peutenne Cyma ECP.

5. MexaHusM yKpeIIeHUs TOCIOACTBA IpaBa
(Strengthening the rule of law within the Union)

9¢deKTNBHOCTP MeXaHU3MOB IPUHYKAEHUSI
TOCYIapCTB-4IEHOB K COOJIONEHNIO IIPUHIVIIA
TOCIOJCTBA IIpaBa, KOTOpPbIe CYIECTBOBAMM IO
2019 1., 6p1a IIpM3HAHA ABHO HefjocTaToyHOl. Kak
CIIENCTBIE, OBUI CO3/JaH HOBBII MeXaHM3M — Mexa-
HM3M YKpeIUIeH!A rocropcTsa mpasa. OH ObUT yu-
peXJieH Ha OCHOBAHMM CIIEIIMAIbHOTO COOOIIeHNA
Komuccun', kotopoe 6b1710 IPUHATO eii B Ka4ecTBe
«xpaHurens [Joropopos». Vcronb3oBaHne MMEHHO
Hofo6HBIX momHoMounit Komucenn osHavaer, 4To
B Ile/IoM MeXaHu3M yKpeIlleH!s TOCIOo/CTBa IpaBa
He AB/AeTcA obOsA3arenbHbIM. HecMoTps Ha TO 4TO
€ro0 IIPaBOBOM OCHOBON BBICTYNAKT IOJIOXKEHNA
ydpenuTenbHbix forosopos EC, oH HampsaMyo co-
OTBETCTBYIOLIMMM JIOTOBOPAMM He 3aKpeIuieTcs.
Taxke OH He 3aKpeIUIAeTCA U pernaMeHTaMM, Iof-
NeXalMMI IPsAMOMY IIPMMEHEHMI0 Ha TeppUTO-
pun EC.

IIpuMeHeHMe COOTBETCTBYIOLIETO MeXaHM3Ma
B oTHouleHMyu Ilompmm 1o cBoeMy cofiep>KaHMIo
IPEJIIo/arajo0 COCTaB/IeHNe €KeTOfHbIX JIOKIa0B
EBpokomuccuy 0 COCTOSHMM TOCIOACTBA IIpaBa
(kax B nenoM 1o EC, Tak 1 10 OT/ie/IbHBIM TOCyAap-
cTBaM — 4ineHaM EC B paMKax cHenyasnbHBIX IJIaB
€KErofIHbIX JJOK/IA0B).

CocraBneHne IepBOro TAKOIO JOK/Iafia ABJIA-
JIOCh OfIHOV M3 ITIaBHBIX MHMIMATUB IIporpaMmbl
paborsr Komuccun na 2020 r."' IlepBbiit gokmag 611
HpUHAT B ceHTsA0pe 2020 1.2, moce dero EBpoxo-
MMCCUA IPUCTYNMIA K HOBON OLIEHKE COCTOSTHM:A

° TMMonblua oTKasanacb NNATUTb MWIIMOHHbIE WTpadbl no npurosopy cyaa EC. — GR.RU. 31.10.2021. URL: https://
rg.ru/2021/10/31/polsha-otkazalas-platit-millionnye-shtrafy-po-prigovoru-suda-es.html (gata o6patieHus: 26.09.2023).

1% Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions “Strengthening the rule of law within the Union”
(COM(2019) 343 final). Brussels, 17.7.2019.

" Communication from the Commission to the European Parliament, the European Council, the Council, the Europe-
an Economic and Social Committee and the Committee of the Regions “Adjusted Commission Work Programme 2020"
(COM(2020) 440 final). Brussels, 27.5.2020.

2. Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions “2020 Rule of Law Report” (COM(2020) 580 final). Brus-
sels, 30.9.2020.
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TOCIIOACTBA IPaBa, pPe3ylbTaTbl KOTOPON HAaIIN
cBoe orpaxenue B JJokmaze 2021 r.”* JlauHble 0 co-
cTosHUM rocnojctsa npasa B EC u B rocygap-
crBax — wieHax EC (Bxmouas ITonpury) B 2021 .
Opn oTpakens! B J[loknage 2022 r.*

ITpu 3TOM B paMKax IOATOTOBKY COOTBETCTBYIO-
LIVX ©KETONHbIX JOK/Ial0B EBpoKkoMuccnit mpeamno-
J1araeTcs, YTO MpeABapUTEIbHO (BECHON OTYETHOTO
TOZIOBOTO IIEPUOJiA) TOCYAAPCTBA-YIEHbI HAIIPAB/LA-
tor Komuccun cBou HarmoHanbHble 0oT4eThl. COOT-
BETCTBYIOIVE OTUEeThl B paMKax MexaHusMa ykpe-
IIeHMS TOCTIOACTBA NpaBa B Coro3e HalpaBIAINUCh
[Momnbent B 2020 u 2021 r.!'* Ognaxo B 2022 1. f10-
KJ/IaJ] O COCTOSIHUM TOCTIOACTBA npaBa B [Tosblue 6b1
BKJIIOYEH B cocTab [Imana BoccTaHOB/IEHNA U YCTOM -
uyBocTy Ilompum'’, paspaboTaHHBbII eif B COOTBET-
cTBUM C TpeboBaHMAMYU HOBOro MexaHusma Boc-
CTAQHOBJIEHUS U YCTOITYMBOCTU'® (pedb 0 KOTOpOM
MIOJJIET HIDKeE).

Ha ocnose npenocrasnaembix Ilonbiuert foxa-
IIOB O COCTOSTHMM T'OCTIOACTBA ITpaBa EBpokoMuccusa
paspabarbiBaeT pPeKOMEHAALMYU IO YKPeIUIEHNIO
rOCIIOACTBA IpaBa (kotopsle ¢ 2020 I. BKTIOYAIOTCSA
B 001I1ie peKOMeH/Jalu, IPYHIMaeMble eXXeTrOIHO
¢ 2011 r. B pamMKax 0OIeil MHTEIPALIVIOHHOI 9KO-
Hommueckoit momutuku EC). Tak, EBpoxommccns
BBINTyCKaJla COOTBETCTBYIOLINE peKOMEH/JalluM B OT-
powmenuu Ionpmm B 2020% u 2021 r.2° B 2022 r.2!

pexomenpanuyu EBpokomuccyn myst Ilonpum 6bum
KBa/IM(UIMPOBAHBI B KaueCTBe 0053aTe/IbHBIX /s
ydeTa B paMKax HallMoHajbHoro I1nana BoccTanoB-
neHuA u ycronunsocty [onpum.

B 1enoM, ykasaHHbBIVI MEXaHWU3M ABJIAETCA Ipe-
BEHTUBHbIM MHCTPYMEHTOM, KOTODBIl HallpaBjieH
Ha CO3[IaHMe CUCTEeMbl HEIPEPbIBHOIO MOHUTOPUH-
ra BepXOBEHCTBA IIpaBa B TIOCY[AapCTBaX-4IeHax,
a TaKXKe Ha MHTEHCU(UKALNIO CTPYKTYPUPOBAHHO-
IO JIajiora ¢ HUMM.

6. MexaHusM 0GyCTOBIEHHOCTH TOCHOACTBOM
npasa Mep o 3amuTe 6romxera Corosa (General
regime of conditionality for the protection of the
Union budget)

PernmamenT 00 061ieM pexxume 06YCTOBIEHHO-
CTM TOCIIOAICTBOM IIpaBa Mep IIO 3aliuTe OIOfpKeTa
Corsa (Permament 2020/2092) 6511 puHAT 16 HHe-
kabps 2020 r. u BTy B cuny ¢ 1 suBaps 2021 r.”?
Opnako EBpomnelickas koMuccusA OTI0XKIMIA HAYANIO
npyuMeHeHVA PermamMenTa o 3aBeplueHNs pa3yMHO-
ro cpoka jiyis ero ocnapusanus B Cyzie EC. B pamkax
IIpeOCTaBI€HHOr0 MOpaTropus:A Ha jeiticTBue Mexa-
H13Ma 00ycoBeHHOCTH TTpaBoM [lombura® u Ben-
rpus® nogamu uck B Cyx EC 06 annymposanun Pe-
IJIAMEHTa KaK IPOTMBOPEYAIIEro YYpefUTeTbHBIM
norosopam EC.

3 Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions“2021 Rule of Law Report” (COM(2021) 700 final). Brus-
sels, 20.7.2021.

' Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions “2022 Rule of Law Report. The rule of law situation in the European Union”
(COM/2022/500 final). Luxembourg, 13.7.2022.

> European Rule of Law Mechanism: input from Member States (Poland). 2020. URL: https://commission.europa.eu/sys-
tem/files/2020-09/2020_rule_of law_report_-_input_from_member_states_-_poland.pdf (accessed date: 26.09.2023).

6 European Rule of Law Mechanism: input from Member States (Poland). 2021. URL: https://commission.europa.eu/sys-
tem/files/2021-07/pl-input.pdf (accessed date: 26.09.2023).

7 Annex to the Proposal for a Council Implementing Decision on the approval of the assessment of the recovery and resil-
ience plan for Poland. Brussels, 13 June 2022. URL: https://data.consilium.europa.eu/doc/document/ST-9728-2022-ADD-1/
en/pdf (accessed date: 26.09.2023).

'® Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the Recovery
and Resilience Facility. - OJL 57.18.2.2021. P. 17-75.

' Recommendation for a Council recommendation on the 2020 National Reform Programme of Poland and delivering a
Council opinion on the 2020 Convergence Programme of Poland (COM/2020/521 final). Brussels, 20.5.2020.

20 Recommendation for a Council recommendation delivering a Council opinion on the 2021 Convergence Programme of
Poland (COM/2021/521 final). Brussels, 2.6.2021.

21 Recommendation for a Council recommendation on the 2022 National Reform Programme of Poland and delivering a
Council opinion on the 2022 Convergence Programme of Poland (COM(2022) 622 final). Brussels, 23.5.2022.

22 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a general
regime of conditionality for the protection of the Union budget. — OJ L 4331.22.12.2020. P. 1-10.

2 Case C-157/21: Action brought on 11 March 2021 — Republic of Poland v. European Parliament and Council of the Euro-
pean Union. - 0JC 138.19.4.2021. P. 26-28.

24 Case C-156/21: Action brought on 11 March 2021 - Hungary v. European Parliament and Council of the European . - OJ
C138.19.4.2021. P. 24-26.
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B pemennn no peny C-157/21 «Ilonpma mpo-
B EBpomneiickoro ITapmamenta n Cosera EC» or
16 ¢espans 2022 r.”* Cyx EC nonHocTb0 OTKasam
B yH0BIeTBOpeHu TpedboBanmii [lompum u octaBun
B cune Permament 2020/2092 EC.

Bce moBopps! Ilonpiinm o HecooTBeTcTBUM Mexa-
HM3Ma O0YC/IOBJIEHHOCTHU TOCIIOACTBOM IIpaBa Mep
1o 3auuty 6tomkera EC Kputepnam cooTBeTCTBYA
KOMIIETEHIIM}) HaJJHAIL[IOHANbHBIX OPIaHOB U IIpe-
BbILIIeHNY TTo/THOMo4nit nHcTUTyTaMu EC, o Hempo-
HOPLMOHAIbHOCTY MEXaHM3Ma OLIeHK!) TOCIOJCTBA
npasa uensaM 3amuthl 0omkera EC, a Taxke 06
OTCYTCTBMM CTPOTMX KpUTEpMEB [ OIpefie/IeHs
(bakKTOB M CTeleHN HapylleHNsA TOCIOACTBA IIpaBa
6p1n orBepruyThl Cynom EC.

Cypn EC npuiien K c/ieqyIommM BbIBOJAM.

1. 3axoHoparenbHble opranbl EC Hapere-
Hbl IIMPOKOV AMCKpeLMell B paMKaX peajns3alyn
IPEJOCTAaB/IeHHbIX MM IIOTHOMOYMII ¥ BIIpaBe
IPUHMMATh COOTBETCTBYIOIlEE PEeIlleHNe B PaMKax
OIIpeMIe/IeHNsA TIOIUTIIECKOI, 9KOHOMIIECKOI U CO-
umanbHoi nomutuku EC.

2. MexaHu3M 00yC/IOB/IEHHOCTY TOCIIOACTBOM
IIpaBa COOTBETCTBYET KPUTEPUIO IPOIOPIMOHAIb-
HOCTHU, TaK KaK OH ABJIAETCA YMECTHBIM C TOYKU
3peHNs Ipec/ieflyeMbIX UM LieJiell ¥ HallpaBjieH Ha
obecrievyenne IOMOMHNUTENBHON 3aIUThl OI0mKeTa
EC B ycnoBuAX HOCTHAH/IeMUITHOTO BOCCTAHOBIIE-
HMA. BoIpoc >ke 0 MpuMeHeHUM COOTBETCTBYIOIEro
MeXaHNM3Ma B KaueCcTBe Hambojee OarompusTHON
Mepbl 71 JOCTVDKEHNUS 3asB/I€HHBIX IleJiell JOKeH
pelarbCAd He B OTHOIIEHMM KOHKPETHBIX CIy4aeB
UCIIO/Ib30BAHNUA COOTBETCTBYIOIETO MEXaHU3Ma,
a B L|eJIOM.

3.  Kpurepun npumenenms MexaHnusma o06-
YCTIOB/IEHHOCTM TOCIIOACTBOM IIpaBa OIpefle/leHbl
B locTaTO4HOI creneHu. HemocpenctBennsie dop-
MbI IIPYMEHEHNs JAHHOTO MeXaHu3Ma (TpeOoBaHms
10 yCTPaHEHMI0 HapyLIeHNil IPUHIINIIA TOCIIOfCTBA
IpaBa) JO/DKHBI OBITH CTPOTO COPa3MEPHBI NOCTIEN-
CTBUAM HapylleHMs IPMHILUIIA TOCIOfCTBA IpaBa
misa puHaHCOBBIX MHTepecoB EC, a Takxe ompepe-
TATHCA UCXOMA U3 XapaKTepa, IPOJO/DKUTENbHOCTI
U CTeIleHV Cepbe3HOCTY HapYIUEeHNII IPUHIINIIA TO-
CIIOZICTBA IIpaBa B COIIOCTABJIEHUM C HETaTVBHBIMU
nocnencTBuAMN AnA GuHAHCOBBIX MHTepecoB EC.
IIpy sTOM mOTEHIMANIbHOE CUCTEMHOE BO3JEl-
cTBMe MeXaHM3Ma Ha HalMOHA/bHblE IIPaBOIIO-

pARKY (BBUAY BO3/TIOKEHMA Ha OCYAApCTBA-WICHDI
00513aHHOCTI KOPeHHBIM 00pa3oM IepecTpauBaTh
CBOIO IIPaBOBYI0 cycTeMy) 65110 couteno Cymom EC
YMECTHBIM, HOCKO/IbKY COI03 He MOXKET IOfIBEepraTh-
cA KPUTHUKE 32 MCIIO/b30BaH)e MEXaHU3MOB, HE00-
XOJMIMBIX JyIS1 00eCIiedeHNsI pa3yMHOTO YIIPaB/IeHN
CBOMMI OIOJPKETHBIMM CPEACTBAMM M IS 3aIMThI
CBOVX (PUHAHCOBBIX IHTEPECOB.

Takum o6pasom, Cyz EC, momHOCThIO OTKIIO-
HUB poBoabl Ilompuy, ¢axTtuyecku 0003HAYNMT
3aBeplleHNe MOpaTopusA Ha Ha4ajao IpUMEHEHM:
MexaHusma 0OYC/IOBIEHHOCTY TOCIIOfCTBOM IIpa-
Ba Mep 10 3amure 6romkera EC (110cKobKy cooT-
BETCTBYIOLMII MOpPATOpMIl M3HAYalIbHO OBbLT BBe-
neH EBpoxoMuccueit Ha mepyop ero 06kanoBaHms
B Cyze EC).

[Ipumenenre MexaHusma 0O0YCIOBIEHHOCTI
IIPaBOM HAyajoCh CIYCTA JBe HefeNM II0C/Ie Bbl-
HeceHMsa oTkasHbIX pemeHuii Cyma EC mo mckam
ITonbmm n Benrpum, 2 mapra 2022 r., xorga EBpo-
TevicKas KoMuccys ony6kosana PykoBogcTBo mo
npuMerenuio Permamenta 2020/2092 EC* (umeHHO
OTCYTCTBME JAHHOTO PYKOBOJICTBA ABJIA/IOCH TEXHN-
KO-IOpUINYIECKOI IPUYNHON HEBO3MOXXHOCTH IIPU-
MEHEHMA COOTBETCTBYIOLIEr0 MeXaHN3Ma paHee).

B eBpormelickoil Hay4HOJ JUTeEpaType Hadano
meiictBuss MexaHusMa OOYC/IOB/IEHHOCTM TOCIIOf-
CTBOM IpaBa Mep no 3ammre 6romkera EC 6b1o
BOCIPUHATO IPEUMYILECTBEHHO MON0XKNUTENbHO.

Tax, A. Apgamcka-Tammant [Adamska-Gallant
2022:2-12], KOMMEHTUPYS AVHAMUKY PasBUTUA Me-
XaHM3MOB IIPUHY>K/JIEHMA TOCYaPCTB-YIEHOB K CO-
OJIIOfIeHNI0 TIPUHIVIIA TOCTIOfCTBA IIPaBa, OTMEYaeT,
YTO IIPMMEHEHUE COOTBETCTBYIOIMX MeXaHU3MOB
no oTHomeHmo K Ilomplie ABIAeTCA abCOMOTHO
onpasgaHHbIM. Peopmsr PiS B chepe HanmoHans-
HOJT CyZleOHOIT CHCTeMBI OHA PacCMaTpyUBaeT Kak Io-
IBITKY «/IeMOHTa)Ka OCHOB JIeMOKPaTHYeCKOIo Ipa-
BOBOTO TOCY/JaPCTBa», KOTOpas OblIa HEOTHOKPATHO
noatBepzeHa u 3apukcuposana Cynom EC. Tlo ee
MHEHMIIO, IPUMeHeH)e MeXaHNU3Ma 00yC/IOB/IeHHO-
CTM TOCIIO[ICTBOM IIpaBa Mep IIO 3aliuTe OOfpKeTa
EC nosBonuTt, HaKOHell, BOCCTAHOBUTb HE3aBUCH-
MOCTb cyfie6HoIt Bacty B [Tofblie v BepHYTH ee Ha
IYTb IEMOKPATHUH.

CXOfjHyI0 TOYKy 3peHM:A MOXXHO BCTPETUTb U
B crarbe H. Kmpcra [Kirst 2021:101-110], xoro-
pbIl OTMedaeT, 4TO (OPMMpPOBaHUE MeXaHU3Ma

% C-157/21 Poland v. Parliament and Council. ECLI:EU:C:2022:98.
% Communication from the Commission “Guidelines on the application of the Regulation (EU, EURATOM) 2020/2092 on a
general regime of conditionality for the protection of the Union budget” (C(2022) 1382 final). Brussels, 2.3.2022.
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006yC/IOB/IEHHOCTY TOCIIOACTBOM IIpaBa Mep IO 3a-
myure 61omxera Corosa npegocrasnder EBpokomuc-
CUY BOKHBIJ MHCTPYMEHT I 3alIMThl IPYMHINIIA
TOCTIOZICTBA TIpaBa B rocygapcTBax — uiaeHax EC.
[Ipu atom H. Kupcr yxaspiBaeT, 4To caMo cyiie-
CTBOBaHMe OJ0OHOr0 MexaH13Ma OyzieT OKasbIBaTh
ciep>xuBaomuii 9 ek, He MO3BOJSASA TOCYHap-
CTBaM-WIeHaM OTKJIOHATBCA OT IMPYMHIUIIA TOCIIOf-
CTBa IIpaBa B €T0 HaJJHAIIMOHA/IbHOM NTOHMMAHNM.

B menom, npuBeieHHasA TOYKA 3PEHNUSA ABIACTCA
TOCIIO/ICTBYIOLIEI B €BPONENICKOlL muTeparype. B To
»Ke BpeMsA IIPYHININATIbHO MHAS Ol[eHKa MeXaHM3Ma
006yC/IOB/IECHHOCTY TOCIIOACTBOM IIpaBa Mep IO 3a-
mure GlofKeTa IpefCcTaBIeHHasA B OT€YeCTBEHHBIX
uccnenoBanuax. Tak, B wactHoctu, d.V. JleGenena
n E.C. Burkuna [Jle6enesa, burkuna 2022:34-38]
OTMEYAOT, YTO HOBBIl MEXaHU3M OOYCIOBJIEHHO-
CTM TOCIIO[ICTBOM IIpaBa HeceT B ceOe CyIlecTBeH-
HbIe PYICKI, TIOIBEP>KEH Cepbe3HbIM OrPaHNYeHNAM
U CIIOKEH B NpUMeHeHMM (Y4TO NOPOX/AeT IIOBBI-
IIEHHYI0 CTelleHb AMCKpeTHOCTV EBpokommccun
Ipy ero mpuMeHeHmu). B HayuHoit MoHOrpadum
E.I. Duatunoit u MJL. DHTMHa [DHTMH, DHTUHA,
Tuanm 2023:1-816] YKasbIBaeTcs, 4YTO HOBBIN MeXa-
HJ3M 00YC/IOBJIEHHOCTY HPeACTaB/IAET COOOI MUIIb
OJIVIH 113 MHOTOYVIC/IEHHBIX CIIOCOO0B IIPYHY KIeHVA
TOCYapCTB-4/I€HOB K OTKa3y OT COOCTBEHHBIX Ha-
IIMIOHATIbHBIX MHTEPECOB ¥ CJIeOBAHUIO ITO3UIUN
nHCTUTYTOB EC 110 BCeM CyIIHOCTHBIM BOIIPOCAM.

B nopo6usix yenosusix Cyp EC Bpsif mu Mor BbI-
HecTy pelieHue B onb3y [onbimm v Benrpun u npu-
3HaTb MeXaHM3M 0O0YCIOBIEHHOCTH TOCIIOACTBOM
npaBa Mep 110 3amure Orompkera EC HecooTBeTcTBY-
IOIMM  KpUTepUAM Oa/laHCHUPOBKM KOMIIETEHIINI
HaJIHAL[IOHA/IbHBIX OPTAHOB U TTOTHOMOYMIT MHCTH-
tyToB EC. Cyz EC B 11e7ioM He MOXKeT IIpeTeHI0BaTh
Ha abCOMIOTHYI0 O00BEKTUBHOCTb IPYU PaccMOTpe-
HMI U paspelleHny CIOPOB O BEPXOBEHCTBE IIpaBa
B CTy4asx, KOIZla HaIlMOHATbHOE 1 HaJHALMOHA/Ib-
HOe MOHMMaHMe JJaHHOM KaTeropun pasHutcs. Cyx
EC B cBoell [ieATeNbHOCTM B KadyecTBe IIPAaBOBOIL
OCHOBBI ONMPAETCS UMEHHO Ha Ha[HAIMOHA/IbHbIN
IPVMHIUII BEPXOBEHCTBA IIpaBa (IIPUHLVII BEpXO-
BEHCTBa ¥ rocropcrsa npasa EC), B cBA3M ¢ ueM
IPOTMBOIIOCTAB/IEHHbIE IIOAXOMbI TOCY/JapCTB-UIe-
HOB K IOHMMAHMIO [JAHHOTO MPMHINIA IIPOCTO
He MOTYT UCIIO/Ib30BaThCA MM B KaueCTBE OCHOBHBIX
VIV TIPMOPUTETHBIX.

Bripouem, 4TO mpyMedYaTeNbHO, HANPAMYIO CO-
OTBETCTBYIOIMIT MeXaHu3M B oTHoweHuy lonbmm
He 6b11 TprMeHeH. OduianpHo nporenypa Mexa-
H13Ma 00YCIOBJIEHHOCTY TOCIIO[ICTBOM IIpaBa B OT-
HouteHny [lonpiy He ObIIa 3amyleHa.

OpHako KOCBeHHO OKOHYaTe/IbHaA MHCTUTYLIMO-
Ha/IM3alysa COOTBETCTBYIOIIET0 MeXaH3Ma B IIpaBe
EC Bce >xe mo3Bo/nuia oka3arb cepbe3Hoe BIVAHNE
Ha nosuuuio ITonbiy 1o BOnpocy npyuBefeHNs Ha-
LMIOHA/IbHOJ IIPABOBOJ CUCTEMBI B COOTBETCTBUM
C IpMHINIIOM rocnoficTBa mpasa EC.

ITogo6HOe KocBeHHOe BaMAHne MexanusMma 06-
YC/IOBIEHHOCTM TOCIOACTBOM IpaBa Ha Ilombiry
OBIIO OCYILIECTBJIEHO 3a CYEeT aKTMBU3ALMM Jieil-
CTBMA B OTHOILEHMN JJAHHOTO TOCY[ApCTBa — WileHa
EC mexanusmoB npunAroro B 2021 r. Permamen-
ta 0 DoHJEe BOCCTAHOBIEHUS M YCTONYMBOCTH,
Ha BO3MOXXHOCTb IIPMMEHEHUA KOTOPBIX IPSAMO
yKaspiBaeTcs B PykoBojcTBe 1o npumeHenuto Pe-
rmamenTa 2020/2092.

7. MexaHU3M BOCCTAHOB/IEHNUA ¥ YCTOIYMBO-
cru (Recovery and resilience facility)

B coorBercTtBuM ¢ Permamentom o PoHpe Boc-
CTaHOBJIEHMSA M YCTOIYMBOCTM OBLIO yCTaHOBIIE-
HO, uyTo EBpokoMuccus BIpaBe yMeHbIIATh CyM-
MBI NIpeJOCTaB/IAeMOl rocygapcTsaM — wieHam EC
(b1MHAHCOBOJI MOAIEP>KKY 13 CPENICTB COOTBETCTBY-
fomjero (OHAA, a TakXKe TpeOOBAThb BO3BpALEHMS
y>Ke TIPefoCTaBIeHHBIX CPEACTB, €CIM KOHKpeT-
Hoe rocyzapcTBo — wieH EC He cobmogaer moso-
eHus (cormacosannele ¢ EBpoxomuccueit u Co-
BETOM) HAIMOHA/IbHBIX IUIAHOB BOCCTAQHOB/IEHMNA
U YCTOMYUBOCTH.

IIpn sTOM HalMOHA/IbHbIE IUIAHBI BOCCTAHOBIIE-
HJA U YCTOYMBOCTY OT/IE/IbHBIX TOCYAAPCTB — YJIe-
HoB EC MoryT BKIOYaTh B ce0s, HOMUMO OOIIUX
S9KOHOMMYECKNX M (MHAHCOBBIX MEpONPYATHIL,
TaK)Xe Mepbl, HEIIOCPEICTBEHHO CBA3aHHbIE C 00e-
CIIeYeHMeM HaJJIeKalleil peannsalyuy IPUHLVIA
rocrozcTa npasa (1. 38 PykoBozcTBa 110 IprMeHe-
uuio Permamenta 2020/2092).

Takum obpasom, dakrudeckn B pamkax Pera-
MeHTa 0 QDOHJIe BOCCTAHOBJIGHNS U YCTONYMBOCTI
(daxTuyecky ObUI CO3/aH CrelnaabHbIi MexaHusm
00yCTOBTIEHHOCTH TOCIOACTBOM IpaBa HOIY-
yeHNA (MHAHCOBON NONEPKKM OTAEeTbHBIMM

27 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the Recovery

and Resilience Facility. - OJL 57.18.2.2021. P. 17-75.
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rocypapcrsamu - yieHamu EC B paMKax nmocrnaH-
[leMMITHOTO BOCCTAaHOBIEHM .

I[Tonplra Kak pas 1 cTaja TAKUM TOCYJAPCTBOM —
yneHoM EC, 14 KoTOpoOro monyyeHue BBIIIIAT 13
DoHfla BOCCTAHOBJIEHMA M YCTONYMBOCTU ObIIO
00yC/IOB/IeHO peanm3anyeii OT/ENbHBIX Mep, CBS-
3aHHBIX C o0ecreyeHneM Ha/IeXallell peaansannm
IPUHIIMIA TOCIIOACTBA [IPABa B HAIMOHA/IbHOM IIpa-
Bonopsake. COOTBETCTBYIOLIVE Mepbl ObIIM HAIIPS-
MYI0 BKJ/IFOUEHbI B Hal[MOHAMbHbII [11aH BoccTaHOB-
nenus u ycroruusocty Ilompum 2022 .2 ViMeHHO
BBU/IY II0OZOOHOTO BK/IIOUEHNs TpeboBaHuil B chepe
obecrieyeHns TOCIOACTBA TIPaBa B MOIbCKNUIT IJIaH
BOCCTAQHOBJIEHMA U YCTOMYMBOCTH, 0TYeThI [To/1bmm
0 COCTOAHMM TOCIOJCTBA IpaBa B cTpaHe B 2022 T.
NpefOCTaB/IANNCh €/l He B paMKax MexaHnsma
YKpeIUleHus TocnofcTsa npasa B Cowose, a B paM-
KaX MeXaHM3Ma BOCCTAaHOBJIEHV U YCTOYMBOCTI.

Tak, B II1an BOCCTaHOB/IEHMS M YCTONUYMBOCTY
[Tonbim, ogob6pennsiit Coetom EC B 2022 1., B Ka-
4ecTBe 0043aTe/IbHbIX YC/IOBUIT /1A Oy YeHN Cy0-
cupuit 3 GoHa BOCCTAHOBIEHNUA Y YCTOUMBOCTH
OBUIM BK/IIOYEHBI IBE TaK Ha3blBaeMble CyIepBeXi
(anen. super milestones) [Schwarcz 2023:2], cBsi3an-
HbIE C TOCIIOACTBOM IIPaBa, KOTOPbIE HO/DKHbI ObLIN
ObITb BBINONHEHDI [lo/bIilelt 1O HalIpaB/IeHNs Tep-
BOTO IUIATEXXHOTO TpeboBanus. Obe oTMedeHHbIe
CylepBexyl Kacaluch obecIedeHMsA HaJJIeKalero
COOMIOIeH Vs IPMHIINIIA TOCIIOACTBA IIpaBa 1 Ipef-
nosarany peopmupoBaHie (a To4Hee, OTKa3 OT Ya-
CTU peann30BaHHBIX B cepenuue 2010-x IT. peopm)
HOJIbCKOJT HAIIMOHA/IBHOI CYIeOHOI CHCTEMBI.

Kpome ToOro, B paMKax cHenyanu3ypoBaHHOTO
MeXaHM3Ma 00YCTIOBIEHHOCTH TOCIIOfICTBOM IIpaBa
BbIUIaT 13 POH/Ia BOCCTAHOB/IEHUA U YCTONYMBOCTH
TaK)Ke OKA3a/IUCh 3a/1efICTBOBAHDI ¥ MHCTPYMEHTDI
MHDBIX MEXaHU3MOB HPUHYXHEHUA TOCYHApCTB -
41eHoB EC K COOMIONEHNI0 MIPYHIMIIA TOCIIOACTBA
paBa.

B wactrHocTn, B HaumoHanbHbIN IImaH Boccra-
HOBJIeHMs ¥ ycrorunBocTy lonpum 2022 r. 6buUM
BK/IIOYEHDl OT[ie/IbHble PEKOMEeHJAlNM, HasHauae-
Mble EBpOKOMIICCHEl HA OCHOBE IIPENOCTABIIAEMbIX
rocyfiapctBamu — 4neHamu EC oTyeroB o cocTo-
SHUY TOCIIOACTBA IIPaBa B HALMOHA/NbHBIX IIPaBoO-
HOpAJKaX, a TAKXKe eXEeroHbIX JJOKNaoB EBpoko-
MMCCUM O COCTOAHMY TOCIOfICTBA IIPaBa B PaMKax

MexaHusMa yKperieHus rocnopcTsa npasa B Co-
103e. BK/IloyeHye OT/leNIbHBIX HEBBIIIONHEHHbBIX pe-
KOMEH/IallMil B HallMOHAJIbHbIE IIJIAHBI BOCCTAHOB-
JIeHMA U YCTOYMBOCTY IIPSAMO IIPENyCMaTpUBAETCS
PernamenTtom o QoHfie BOCCTaHOB/IEHNA M YCTONYN-
BocT 2021 1. Heo6X0aMMOCTb BK/TIOYEHN S KOHKPET-
HBIX peKOMeHJauuil oueHnsaercs EBpokomuccuein
1 CoBeTOM B paMKax IIPOLIefypbl YTBEPXK/IeHNs Ha-
LVIOHA/IbHBIX I/IAHOB BOCCTAHOBJ/IEHNUA M YCTONYN-
BOCTI.

8. 3akmroueHne

ITonpITKM NPsAMOro MMIIEPATUBHOIO IIpUMeEHe-
HusA B oTHomeHuu ITonpimm Mexanmsma ct. 7 JEC,
PamouHoit mpouenypsl 6OpbObI C CUCTEMHBIMM
yIpo3aMM TOCIIOACTBa IIPaBa, a TakXe MexaHnsMa
yKperieHusa rocmopcta npasa B Coroze QakTu-
YecKM IPOBaNMINCD. JJOCTVDKEHNUA O NIPUHYXK[e-
Hyto [lonpum K COOMIONEHNI0 TOCHOACTBA IIpaBa
B paMKaX MCII0NIb30BaHNsA COOTBETCTBYIOIMX MeXa-
HM3MOB HOCU/IU CYTy0O MOMUTUYECKUiT, a He dop-
Ma/IbHO-IOpUANYecKNii Xapakrep. Bce msMmeneHns:
B IIOIbCKOE HAIMOHA/JIbHOE 3aKOHOJATENIbCTBO
BHOCWINCD B TeX IIpefieNlaX 1 B Tex Gopmax, KOoTo-
pble ObUIM paclieHeHbl B KayecTBe KOMIIPOMICC-
HBIX U IIpMEeM/IEMBIX CAaMUM IOIbCKMM NPABUTEIIb-
CTBOM, IIapPJIAMEHTOM U KOHCTUTYIMIOHHBIM CYHOM.
He cnoco6cTBOBaIO MCIIPABIEHNIO CUTYALNH C TO-
cropcTBOM 1paBa B [lonbiue n obpamenne k Cyay
EC co cTopoHbl HaJHalMOHAa/IbHbIX MHCTUTYTOB.
Pemenusa Cypa EC He McCHOMHAMMCH B MONbCKOM
IPaBOIOPAJKE.

EnuHCTBEHHBIM MeXaHM3MOM IIPUHY>KIEHM:A
[Tompmm K COOMIOEHNIO TIPUHIMIIA TOCIIOACTBA
IpaBa B €ro Ha/[HALMOHAJbHOM IOHMMAaHMU CTAI
CIIeIVIa/IbHbIl Y3KOHAINpaB/IeHHbII MexaHu3M 00-
YCTIOBNIEHHOCTH TIo7y4YeHus Bbiiat 13 Ponpa Boc-
CTaHOBJICHNS 1 YCTOYMBOCTY (CO3AaHHOrO B 2021 I.
B KayeCTBe MHCTPYMEHTA IIPeOJj0/IeHN s HEraTUBHBIX
HOC/IeCTBUII MaHAeMUM ¥ obeciedeHNs OCTIIaH-
JIEMUITHOTO PasBUTHS 9KOHOMUKM). YC/IOBYMEM s
HONTy4eHNsA COOTBETCTBYIOIIMX BBIIIAT CHAYasa,
B 2021 r,, 6b1710 Ha3BaHO KcrIonHeHKe pernenns Cyna
EC o pedopmupoBanuy JucuynimHapHoi majia-
Tl BepxosHoro cypa B Ilonbiue, a 3atem, B 2022 T,
- cobmopeHre TpeboBaHMIT 1O 0becreYeHnIo

2 Annex to the Proposal for a Council Implementing Decision on the approval of the assessment of the recovery and resil-
ience plan for Poland. Brussels, 13 June 2022. URL: https://data.consilium.europa.eu/doc/document/ST-9728-2022-ADD-1/

en/pdf (nata obpalyeHua: 26.09.2023).
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TOCIIOZACTBA TIpaBa (CBsA3aHHBIX C (#e)pedopmupo-
BaHMEM CYeOHOII CCTeMBbI), BK/IIOYEHHBIX B Kade-
cTBe cynepsex B HalloHa/IbHBII IJIaH BOCCTAHOB-
nenuA u ycronunsocty Ilonpimm 2022 1.

Tonbko Moz yrposoit oTcTpaHeHMsA OT Oecrpe-
IeleHTHOTO (DMHAHCYPOBAHNA B PaMKaX CHUCTEMBI
BOCCTaHOBJIEHMA U YCTONYMBOCTY [lonbmia mormma
Ha YCTYIIKM M COITIACU/IACh Ha IIPM3HAHMe He0OX0oau-
MOCTY HpoBefeHus cypebHoi pedopmsl. [Ipn atom
BBy yCIIeXa OTMEYEHHOTO CIIeMa/IN3POBAHHOTO
MeXaHM3Ma He HOTPpeO0BaIoCh IPYMEHEeHV aKTHB-
HO ocnapuBaemoro [lonbureit 6onee obujero Mexa-
HM3Ma O0YC/IOBJIEHHOCTHU TOCIOACTBOM IIpaBa Mep
1o 3amure 6romKeTa Corosa.

Takum o6pasoM, IO MTOraM CEMWIETHETO IIe-
puofa aKTUBHBIX IONBITOK MHCTUTYTOB EC 1pnm-
HypuTb [Tonbuy K cMeHe HallMOHA/IbHOV IONMUTUKN
BCe JXe ObUI BBIPAaOOTaH [e/ICTBEHHBII MeXaHU3M
HPUHYXKJEHNA TOCYAPCTB-WIEHOB K COOMIOfIEHIIO
IPMHIIUIIA TOCIIOACTBA IIPaBa B €r0 HaJHAIVIOHA/Ib-
HOM IOHVIMaHVN.

BripoyeM, CTOMT OTMETUTD, YTO HPVMMEHEHNEe U
MexaHu3ma 00YC/IOBIEHHOCTI TIOMTYYeHMA BBIIUIAT

Cnucok nureparypbl

1. Bacunbuosa K.B. 2017. lMpakTnyeckne acnektbl npu-
MEHEeHNA MeXaHW3Ma Mo 3alMTe BepXOBEHCTBa MpaBa
B EBponeickom cotose. — llpobriembl cospemeHHOU Ha-
yKu u obpasosarua. N2 20 (102). C. 89-91.

2. [osranb IB. 2017. [paHuLbl AeNCTBMA NpUHLMMNA BEp-
xoBeHCTBa npaBa EC OTHOCUTENBHO KOHCTUTYUUU:
acquis constitutionnel KoHcTuTyumoHHoro TpubyHana
Monblww. — Mpobnemer 3akoHHocmu. N2 138. C. 202-209.

3. KnuHoBa M.B., CupopoBa E.A. 2023. CaHKLUMOHHble
mepbl BHyTpy EBponerickoro Coto3a. — Bonpocel 5ko0Ho-
muku. N2 5. C. 148-160.

4, KysanguH C.A. 2021. YBA3biBaHMEe OIO4KETHBIX aCCUTHO-
BaHuN EC ¢ cobniogeHnem BepxoBEHCTBA Mpasa: Npu-
mep lMonbwun n Benrpun. — Ananus u npozHo3s. KypHan
VIMOMO PAH. Ne 2. C. 38-48.

5. Tle6bepesa Al.U., ButkmHa E.C. 2022. «MexaHn3m oby-
CIOBNIEHHOCTV BEPXOBEHCTBOM MpaBa»: HOBbIA BUTOK
npuHyauTenbHbix mep EC npoTue MNonblwimn n Benrpun. —
Eepazutickuti topuouyeckuti xypHasn. N 1 (164). C. 34-38.

6. Jlebepesa A./. 2022. LleHHocTn EBponeiickoro Coto3a:
NoHATVe, NPaBoBasA NPUPOAA U BANAHME Ha KOHCTUTY-
LIMOHHOE MPaBO CyBEPEHHbIX rOCYAapcTB. — MKypHan
3apybexHo20 3aKoHO0ames1bcmaa U CpasHUMesIbHo20
npagosedeHus. T. 18. N2 2. C. 130-147.

7. Mameposa J1.K. 2020. Mpo6nembl Monbwn 1 BeHrpum ¢
HecobnofeHnem OCHoBoMosaratouero npvHuvna Es-
pocolo3a O BEPXOBEHCTBE MpaBa: 3BOMOLMA NOAXOAA
nHcTuTyTOoB EC. — p0obriembl HAYUOHAMLHOU cmpame-
euu. N2 6 (63). C. 60-75.

8. Pycakosa M.IO. 2022. Monbwa n BeHrpua: npotnso-
cTosHue EC B Bonpoce BepxoBeHCTBa npaBa (Aekabpb

76

n3 QoHfla BOCCTAHOBJIEHNUSA, U YCTONYMBOCTH CO-
OTBETCTBYIOLIETO B OTHOLIeHNN [lompim MoxeT He
notpe6oBarbcs. [Ipyuxoy K BIACTH B CTpaHe IPOeB-
pomeiickux cun Bo rase ¢ [I. Tyckom obecreqnr orm-
TIOHMPOBaHMe HAIMOHATbHBIM UJIeAM JIefiCTBYIOIIle-
ro IIpesupenta A. dyznsl u Oyger crioco6cTBOBATH
«penHTerparyu» 11011 B IpOCTPAHCTBO FOCION-
CTBa eBPOIIEIICKOT0 TIpaBa.

Tem He MeHee, B 11entoM K 2022 1. B EC copmn-
pOBaJICA PeXMM, B paMKaxX KOTOPOTo COOMofieHMe
TOCTIOZICTBA IIpaBa SAB/IAETCA YC/IOBMEM [OCTYIIa
K O6omkerHpiM cpepctBaM EC. JlaHHBIN IOAXOX
(B IPOTMBOBEC TPAAUIMOHHBIM MOMTUTUYECKIM Me-
XaHM3MaM IPVUHYKAEHNUs) MOXKeT ObITh 0603HaYeH
KakK (DMHAHCOBO-OI0/PKETHOE NPUHYXK/IEHNE TOCY-
IAPCTB-WIEHOB K COO/IONEHNIO MPMHIIMIIA TOCTIOf-
CTBa IpaBa. B oTmune oT oOIIMX MOMUTHUKO-TIPa-
BOBBIX MEXaHM3MOB OH JIeMOHCTPUPYET BBICOKYIO
addexTnBHOCTD, ObecmeunBas 0OYCIOBIEHHOCTD
BHYTPEHHEN ¥ BHEIIHEN IOIUTUKU TOCYJApCTB —
ysieHoB EC 1o mmpoxomy mepevHio HalpasieHUi
HOJTy4eHVeM MIONOJHUTENTbHOTO (DMHAHCHPOBAHMNA
u3 610mxera EC.

2021 - ¢peBpanb 2022). - Egponetickuti Coto3: pakmel u
kommeHmapuu. Ne 107. C. 67-72.

9. OwunatoBa M.A. 2013. KOHPAUKTbI KOHCTUTYLIOHHBIX 1
HafHaLMOHaNIbHbIX HOPM: CNoCcobbl NMpeofoneHns (Ha
npumepe EBponenckoro coto3a 1 NpaBoBbIX CUCTEM FO-
cypnapcTs — uneHos EC). - MexdyHapoOHoe npasocyodue.
Ne 4 (8). C. 94-106.

10. YexapmHa B./. 2019. MpuHUMN BepxoBeHCTBa Mpasa
B KOHTEKCTe KOHCTUTYLMOHHOW MpaKTuky [Monbwu
1 oueHke opraHoB EC. — fOpuduyeckas Hayka. N° 11.
C.74-78.

11. YyBanbckasa V.M. 2016. No3nunoHnpoBaHne NHCTUTYTa
oTBeTCTBEHHOCTM No npaBy EC B yHMBepcanbHO cucTe-
Me MeXIyHapOLHOW OTBETCTBEHHOCTW roCy[apcTB. —
Mex0dyHapoOHoe npaso U Mex0OyHApOOHble Op2aHu3d-
yuu / International Law and International Organizations.
Ne 2. C. 257-273.

12. SHTMH MJL., SHTuHa E.I, THanm H.W. 2023. Monumuye-
cKoe U pe2yniamopHoe obecneyeHue MUpO8bIX UHMe2pa-
YuoHHbIx npoueccos — XlI: Ycunus Poccuu, Kumas, iHduu,
EC u CLLIA no obpemeHuto cmpameaudeckoli 2/1yOuHbl 8
2022-2023 200ax. HayuyHas moHoepagus. M.: TanakTtuka,
M3patenbcknin pom «3ebpa E». 816 c.

13. Adamska-Gallant A. 2022. Backsliding of the Rule of Law
in Poland - a Systemic Problem With the Independence
of Courts. — International Journal for Court Administra-
tion. N2 13 (3). P .2-12.

14. Bodnar A. 2021. Polish Road Toward and llliberal State:
Methods and Resistance. - Indiana Law Journal. Vol. 96.
Issue 4. P. 1062-1064.

15. Closa C., Kochenov D. 2015. Reinforcing the Rule of
Law Oversight in the European Union, in Strengthening
the Rule of Law in Europe: From a Common Concept to

MocKkoBcKmii KypHan mexayHapogHoro npasa - 2 - 2024



Mark L. Entin, Ekaterina S. Bitkina

LAW OF THE EUROPEAN UNION

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Mechanisms of Implementation. Oxford: Hart Publishing.
P.173-196.

Dimitrovs A. 2020. Analysis: Rule of law conditionality
for the EU budget: agreement is there. — EU Law Live.
Ne 5. URL: https://eulawlive.com/analysis-rule-of-law-
conditionality-for-the-eu-budget-agreement-is-there-
by-aleksejs-dimitrovs/ (aata obpalyeHua: 26.09.2023).
Kirst N. 2021. Rule of Law Conditionality: The Long-
awaited Step Towards a Solution of the Rule of Law
Crisis in the European Union? — European Papers.\Vol. 6.
Issue 1.P.101-110.

Kochenov D. 2016. Better Late than Never? On the
Commission's Rule of Law Framework and Its First Ac-
tivation. — Journal of Common Market Studies. N2 54.
P.1062-1074.

Krzysztoszek A. 2023. En Pologne, deux visions an-
tagonistes de I'UE s'affrontent a un mois des élections
législatives. — EURACTIV. URL: https://www.euractiv.
fr/section/elections/news/en-pologne-deux-visions-
antagonistes-de-lue-saffrontent-a-un-mois-des-elec-
tions-presidentielles/ (nata ob6palyeHua: 26.09.2023).
tacny J. 2021. The Rule of Law Conditionality Under
Regulation No 2092/2020 - Is it all About the Money? -
Hague Journal on the Rule of Law. N 13. P. 97-112.

Petra B., Carrera S. 2017. The Commission’s Decision on
‘Less EU’ in Safeguarding the Rule of Law: A play in four
acts CEPS. Policy Insights. Brussels: Center for European
Policy Studies (CEPS). 11 p.

Rubio E. 2020. Rule of Law conditionality: What could
an acceptable compromise look like? Institut Jacques
Delors. 5 p.

Sadurski W. 2019. Polish Constitutional Tribunal Under
PiS: From an Activist Court, to a Paralysed Tribunal, to
a Governmental Enabler. — Hague Journal on the Rule of
Law.Vol. 11.Issue 1. P. 63-84.

Schwarcz A. 2023. Rule of law-related «super milestones»
in the recovery and resilience plans of Hungary and Po-
land (PE 741.581). Directorate-General for Internal
Policies. 8 p.

SikoraK.2023. Poland's democracy is so eroded, it needs
full election monitors. — Euobserver. URL: https://euob-
server.com/opinion/157354?utm_source=euobs&utm_
medium=email (accessed date:: 26.09.2023).

Von Bogdandy A., Lacny J. 2020. Suspension of EU funds
for breaching the rule of law — A dose of though love need-
ed? Swedish Institute for European Policy Studies. 28 p.
Zemskova A. 2022. Rule of Law Conditionality: a Long-
Desired Victory or a Modest Step Forward? Hungary v
Parliament and Council (C-156/21) and Poland v. Parlia-
ment and Council (C-157/21). - EU Law Live. N2 18. 2 p.

References

Adamska-Gallant A. Backsliding of the Rule of Law in
Poland - a Systemic Problem With the Independence of
Courts. — International Journal for Court Administration.
2022.N2 13 (3).P.2-12.

Bodnar A. Polish Road Toward and llliberal State: Meth-
ods and Resistance. - Indiana Law Journal. 2021. Vol. 96.
Issue 4. P. 1062-1064.

Chekharina V.I. Princip verhovenstva prava v kontekste
konstitucionnoj praktiki Pol'shi i ocenke organov ES
[The principle of the rule of law in the context of the
constitutional practice of Poland and the assessment

Moscow Journal of International Law - 2 - 2024

of EU bodies]. — Yuridicheskaya nauka [Legal science].
2019.N° 11.P. 74-78. (In Russ.)

Chuval'skaya I.P. Pozicionirovanie instituta otvetstven-
nosti po pravu ES v universal'noj sisteme mezhdun-
arodnoj otvetstvennosti gosudarstv [Positioning the in-
stitution of responsibility under EU law in the universal
system of international responsibility of states]. — Inter-
national Law and International Organizations. 2016. N2 2.
P.257-273.(In Russ.)

Closa C., Kochenov D. Reinforcing the Rule of Law Over-
sight in the European Union, in Strengthening the Rule
of Law in Europe: From a Common Concept to Mecha-
nisms of Implementation. Oxford: Hart Publishing. 2015.
P.173-196.

Dimitrovs A. Analysis: Rule of law conditionality for the
EU budget: agreement is there. — EU Law Live. 2020.
Ne 5. URL: https://eulawlive.com/analysis-rule-of-law-
conditionality-for-the-eu-budget-agreement-is-there-
by-aleksejs-dimitrovs/ (accessed date: 26.09.2023).
Dovgan' G.V. Granicy dejstviya principa verhovenstva
prava ES otnositel'no konstitucii: acquis constitution-
nel Konstitucionnogo Tribunala Pol'shi [The limits of the
principle of the rule of law of the EU regarding the con-
stitution: acquis constitutionnel of the Constitutional
Tribunal of Poland]. — Problemy zakonnosti [Problems of
legality]. 2017. N2 138. P. 202-209. (In Russ.)

Entin M.L., Entina E.G., Tnelm N.I. Politicheskoe i requlya-
tornoe obespechenie mirovyh integracionnyh processov —
Xil: Usiliya Rossii, Kitaya, Indii, ES i SSHA po obreteniyu
strategicheskoj glubiny v 2022-2023 godah: Nauchnaya
monografiya [Political and regulatory support of world
integration processes — Xll: Efforts of Russia, China, India,
the EU and the USA to gain strategic depth in 2022-2023:
Scientific monography]. Moscow: Galaktika, lzdatel'skij
dom «Zebra E». 2023. 816 p. (In Russ.)

Filatova M.A. Konflikty konstitucionnyh i
nadnacional'nyh norm: sposoby preodoleniya (na prim-
ere Evropejskogo soyuza i pravovyh sistem gosudarstv-
chlenov ES) [Conflicts of constitutional and suprana-
tional norms: ways to overcome (on the example of the
European Union and the legal systems of EU member
states)]. — Mezhdunarodnoe pravosudie [International
justice]. 2013. N2 4 (8). P. 94-106. (In Russ.)

. Kirst N. Rule of Law Conditionality: The Long-awaited

Step Towards a Solution of the Rule of Law Crisis in the
European Union? — European Papers. 2021.Vol. 6. Issue 1.
P.101-110.

. Klinova M.V,, Sidorova E.A. Sankcionnye mery vnutri Ev-

ropejskogo Soyuza [Sanctions within the European Un-
ion]. — Voprosy ekonomiki [Economic issues]. 2023. N 5.
P. 148-160. (In Russ.)

. Kochenov D. Better Late than Never? On the Com-

mission's Rule of Law Framework and Its First Activa-
tion. — Journal of Common Market Studies. 2016. N2 54,
P.1062-1074.

. Krzysztoszek A. 2023. En Pologne, deux visions an-

tagonistes de I'UE s'affrontent a un mois des élections
|égislatives. — EURACTIV. URL: https://www.euractiv.
fr/section/elections/news/en-pologne-deux-visions-
antagonistes-de-lue-saffrontent-a-un-mois-des-elec-
tions-presidentielles/ (nata o6palyeHuna: 26.09.2023).

. Kuvaldin S.A. Uvyazyvanie byudzhetnyh assignovanij

ES s soblyudeniem verhovenstva prava: primer Pol'shi i
Vengrii [Linking EU budgetary allocations with respect
for the rule of law: the example of Poland and Hun-

77



MPABO EBPOMEMCKOIO COO3A

M.J1. SHTUH, E.C. BuTKnHa

garyl. — Analiz i prognoz. ZHurnal IMEMO RAN [Analysis
and forecast. Journal of IMEMO RAS]. 2021. Ne 2. P. 38-48.
(In Russ.)

15. tacny J. The Rule of Law Conditionality Under Regula-
tion No 2092/2020 - Is it all About the Money? - Hague
Journal on the Rule of Law. 2021. N2 13. P. 97-112.

16. Lebedeva Y. I. Cennosti Evropejskogo Soyuza: ponyatie,
pravovaya priroda i vliyanie na konstitucionnoe pravo
suverennyh gosudarstv [Values of the European Un-
ion: concept, legal nature and impact on the constitu-
tional law of sovereign states]. - ZHurnal zarubezhnogo
zakonodatel'stva i sravnitel'nogo pravovedeniya [Journal
of Foreign Legislation and Comparative Law]. 2022.T. 18.
Ne 2. P. 130-147. (In Russ.)

17. Lebedeva Y.I, Bitkina E.S. <Mekhanizm obuslovlennosti
verhovenstvom prava»: novyj vitok prinuditel'nyh mer
ES protiv Pol'shi i Vengrii [«<The mechanism of condi-
tionality of the rule of law»: a new round of EU coercive
measures against Poland and Hungaryl. - Evrazijskij
yuridicheskij zhurnal [Eurasian legal journal]. 2022. Ne 1
(164). P. 34-38. (In Russ.)

18. Mamedova L.K. Problemy Pol'shi i Vengrii s nesoblyude-
niem osnovopolagayushchego principa Evrosoyuza o
verhovenstve prava: evolyuciya podhoda institutov ES
[Problems of Poland and Hungary with non-compliance
with the fundamental principle of the European Union
on the rule of law: the evolution of the approach of EU
institutions]. — Problemy nacional'noj strategii [Problems
of national strategy]. 2020. N2 6 (63). P. 60-75. (In Russ.)

19. Petra B., Carrera S. The Commission’s Decision on ‘Less EU’
in Safeguarding the Rule of Law: A play in four acts CEPS.
Policy Insights. Brussels: Center for European Policy
Studies (CEPS).2017.11 p.

20. Rubio E. Rule of Law conditionality: What could an acceptable
compromise look like? Institut Jacques Delors. 2020. 5 p.

21. Rusakova M.Yu. Pol'sha i Vengriya: protivostoyanie ES v
voprose verhovenstva prava (dekabr' 2021 - fevral' 2022)
[Poland and Hungary: confrontation with the EU on the is-
sue of the rule of law (December 2021 - February 2022)]. -
Evropejskij Soyuz: fakty i kommentarii [European Union:
facts and comments]. 2022. N2 107. P. 67-72. (In Russ.)

22. Sadurski W. Polish Constitutional Tribunal Under PiS:
From an Activist Court, to a Paralysed Tribunal, to a Gov-
ernmental Enabler. - Hague Journal on the Rule of Law.
2019.Vol. 11.Issue 1. P. 63-84.

23. Schwarcz A. Rule of law-related «super milestones» in the
recovery and resilience plans of Hungary and Poland (PE
741.581). Directorate-General for Internal Policies. 2023. 8 p.

24, Sikora K. Poland's democracy is so eroded, it needs full
election monitors.— Euobserver.2023. URL: https://euob-
server.com/opinion/157354?utm_source=euobs&utm_
medium=email (accessed date: 26.09.2023).

25. Vasil'cova K.V. Prakticheskie aspekty primeneniya me-
khanizma po zashchite verhovenstva prava v Evrope-
jskom soyuze [Practical aspects of the application of
the mechanism for protecting the rule of law in the
European Union]. - Problemy sovremennoj nauki i obra-
zovaniya [Problems of modern science and education].
2017.N° 20 (102). P. 89-91. (In Russ.)

26. Von Bogdandy A., Lacny J. Suspension of EU funds for
breaching the rule of law — A dose of though love needed?
Swedish Institute for European Policy Studies. 2020. 28 p.

27. Zemskova A. Rule of Law Conditionality: a Long-Desired
Victory or a Modest Step Forward? Hungary v Parlia-
ment and Council (C-156/21) and Poland v Parliament
and Council (C-157/21). - EU Law Live. 2022.N2 18. 2 p.

Nndpopmauuma 06 aBTopax

Mapk JibBoBny SHTUH,

[OKTOP topuamyeckmx Hayk, npodeccop, 3asepyoLwui
Kadenpor WHTErpaLMoOHHOrO NpaBa M MpaB YesioBeKa,
MOCKOBCKNMIA rOCYAapCTBEHHDIN MHCTUTYT MEXAYHaPOLHbIX
OoTHowWeHu (yHuBepcuteT) MUHMCTEPCTBA MHOCTPaHHbIX
nen Poccuiickon ®epepaunn

MpocnekT BepHagckoro, A. 76, Mockea, 119454, Poccnin-
ckan Qegepauns

entinmark@gmail.com
ORCID: 0000-0001-9562-8340

ExkaTtepuHa CepreeBHa BUTKUHA,

acnupaHT Kadenpbl UHTErpaLMOHHOIO NpaBa W MpaB Ye-
noseka, MoOCKOBCKMIA roCcyAapCTBEHHbI UHCTUTYT Mexay-
HapOAHbIX OTHOLWEHWI (yHBepcnTeT) MrHUCTEPCTBA MHO-
cTpaHHbIX aen Poccninckon Gepepauun

BepHapackoro np-T, 4. 76, Mockga, 119454, Poccuinckaa Pe-
nepauus

katya-bitkina98@mail.ru
ORCID: 0009-0000-8578-9036

78

About the Authors

Mark L. ENTIN,

Doctor of Law, Professor, Head of the Department of
Integration Law and Human Rights, Moscow State Institute
of International Relations (University) of the Ministry of
Foreign Affairs of the Russian Federation

76, Vernadskogo Ave., Moscow, Russian Federation, 119454

entinmark@gmail.com
ORCID: 0000-0001-9562-8340

Ekaterina S. BITKINA,
Postgraduate student of the Department of Integration Law
and Human Rights, Moscow State Institute of International
Relations (University) of the Ministry of Foreign Affairs of
the Russian Federation

76, Vernadskogo Ave., Moscow, Russian Federation, 119454

katya-bitkina98@mail.ru
ORCID: 0009-0000-8578-9036

MocKkoBcKmii KypHan mexayHapogHoro npasa - 2 - 2024



