LAW AND POLITICS

DOI: https://doi.org/10.24833/0869-0049-2023-3-29-40

Olga S. MAGOMEDOVA

oo

Research article

UDC: 341.01

Received 6 February 2023
Approved 5 Septembr 2023

Russian Foreign Trade Academy of the Ministry for the Economic Development of the Russian Federation
6a, Vorobiyovskoye shosse, Moscow, Russian Federation, 119285

olga.magomedova.96@mail.ru
ORCID: 0000-0003-0593-3101

ROLE OF CONTINGENCY IN FORMATION
OF INTERNATIONAL LAW

INTRODUCTION. A group of foreign internation-
al scholars has recently published a collective mono-
graph - “Contingency in International Law: on the
possibility of different legal histories” [Contingency in
International Law...2021]. The starting point of this
work is the question why international law is as we
know it today, and whether it could be different. The
problem of possible alternative ways for development
of international law calls challenges the necessity of
the current state of international law and urges to
research the interrelation among the power of inter-
national law itself, historical context and wills of sub-
jects involved in international law-creating.
MATERIAL AND METHODS. The research mate-
rial for the present article is the collective monograph
“Contingency in International Law: on the possibility
of different legal histories” edited by 1. Venzke and
K.J. Heller. The study of the presented ideas is based
on general scientific methods and private legal meth-
ods, as the historical and legal approach.
RESEARCH RESULTS. The development of a na-
tional international legal scholarship of the theory
of international law sometimes needs an intellectual
impulse, a bold statement of questions that challenge
the dominant theoretical principles. In this regard,
the question on the possibility of different ways of de-
veloping international law due to a variety of factors,
could be a trigger for rethinking positivist attitudes
in the Russian theory of international law. The in-
tention in revising the classical theses does not imply
rejection of established legal positions, but, on the
contrary, it necessitates fruitful reflections on tradi-
tional tenets. This assumption is illustrated with the
concept of the international legal policy of the state,
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which originates from the classical theory of coordi-
nation of wills, and at the same time makes a num-
ber of assumptions or explanations which could an-
swer questions about contingencies in formation of
international legal norms. Relying on the materials
of the book edited by I. Venzke and K.]. Heller the
article provides outlook on questions about chance
and regularities in determining the content of inter-
national law, about role of context in the creation
and development of international law, about the sov-
ereign wills and role of contingencies and extra-legal
factors in the concept of international legal policy.

DISCUSSION AND CONCLUSIONS. In contrast
to the theory of coordination of wills, which is based
on strict positivist grounds, the concept of the inter-
national legal policy of State assumes influence of
extra-legal factors for arrangement of international
legal argumentation of States. For example, the prob-
lem of context is of great importance in determining
the possibility of legitimizing certain international
legal positions of State. The arguments of States as
such with references to norms of international law
remain fruitless outside certain context (including
present content of international law, current state of
international relations, topics on the international
agenda). This is because legitimated legal norms fix
the current results of coordination of wills among
States, which depend on interaction of legal and non-
legal factors. But it is also important to understand
limits of assumptions about impact of certain fac-
tors on the content of international law. So, on the
one hand, the role of context should not be overes-
timated, since international law does not succumb
to conjuncture, but develops consistently. At the
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same time, by studying international legal policies of
States, one should avoid false determinism. It poses
the risk to trace a wrong strategic line of State's le-
gal arguments with over-shadowing ‘irrelevant’ facts.
Thus, questions that open perspectives on seemingly
solved problems make it possible to develop estab-
lished doctrinal ideas in a new direction. However,
it is necessary to take into account methodological
limits of new assumptions for consistent development
of contemporary national discipline of international
law.
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POJIb CJIYYAMHOIO B CTAHOBJIEHUU
MEXAYHAPOOHOIO NMPABA

BBEIOEHME. Ipynna 3apy6exHvix yueHbiX-men0y-
HAPOOHUK08 HedABHO ONYONUK08ANA KONNEKMUBHYIO
MOHO2papuo no memamuxe 6epoTMHOCINU 8 MeXH -
dynapooHom npase — «Contingency in International
Law: on the possibility of different legal histories».
[Contingency in International Law...2021]. Vcxoo-
HbIM NYHKMOM 0AHHOL pabombl A6/IAeMCA 601POC,
nouemy mexcoyHapooHoe npaso maxoe, KAKum Mol
€20 3Haem cetivac, U Moeo U 0Ho bvimov opyeum. O6-
paujenue k npobreme 603MONHOCHEL ANbIMEPHA-
MUBHLIX Nymeil pa3eumus UCHOopuU mMexoyHapoo-
HO20 Mpasa cmMasum noo B0NPOC HeU30eHHOCHD
paseumus mex0yHapooHozo0 npasa 6 cospemeHHoe
cocmosHue u mpebyem UCcre008aHUS 63AUMOCBI3U
MexHOy 3HAYeHUEM CaM020 MeHOYHAPOOH020 Npasa,
UCIOPUHECKUM KOHMeKCmom U 607eli cy0veKmos,
YHACMBYIOUUX 6 CIMAHOBTIEHUU MEeNOYHAPOOHO20
npasa.

MATEPUAIJIbI I METOJbI. Mamepuanom uc-
C71e006AHUSL NOCTYHUNA KONIEKIMUBHAS MOHO2PA-
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dus «Contingency in International Law: on the
possibility of different legal histories» («Beposamuocmo
8 MeHOYHAPOOHOM npase: 0 803MONCHOCHIU UHBIX
ucmopuii npasa») noo pedaxuueti V. Benuke u
K. [T Xennepa. Vccnedosarue udeii, U3noneHHbIX
asmopamu MoHozpaguu, npoeedeHo ¢ UcNoIb306a-
Huem 00UjeHAY YHbIX Mer0006 U HACMHBLX pUdUHe-
CKUX Memo008, Kax UCmopuKo-npasosoii nooxoo.

PE3YJIbTATbI MUCCIIEHJOBAHWS. [nsa passu-
MU 0MeUectneeHHvlX MeHOYHAPOOHO-NPABOBHIX
Uccned08axuti 6 061acMuU MeoPUL Mex0yHAPOOHO20
npasa uHo20a HyxHeH UHMeNNeKMYabHblil UMNYTTbC,
CMenas NocmaHosKa 60MPOCOs, UOYULUX 8pA3pe3 ¢
OOMUHUPYIOUWUMU  MeOpemU4ecKUMU  YCmaHoeKa-
Mu. B amom omHowenuy 60npoc o 603MOHCHOCHU
COBePUIEHHO OMAUYHBIX Ny meli pa3eUmus cooepica-
HUS MeXOYHAPOOHO20 NPasa 86Udy Camvlx PA3IUY-
HbIX (pakmopos mosxem Ovbimp mpuzeepom 075 00-
HOB7IeHUS NOSUMUBUCTNCKUX YCmMaHosox
8 POCCUTICKOU meopuy Mex0yHaApooHo20 Npasa.

MockoBcKmii }KypHan mexayHapopHoro npasa - 3 - 2023
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3adaua nepecmompa HANPABAAIOULUL 1E3UCO8 He
mpebyern 0mKa3a om CIOMUBUAUXCS NPABOBHIX 10-
3UnUil, HO, HANPOMUB, HE0OXOOUMOCb NTIO00MBOP-
HO20 OCMbICTIEHUS MPAOULUOHHVIX YOexcOeHuil. [lan-
Hoe npeonosoxeHe UTIOCMPUPYemcs KoHuenyuer
MeH0yHAPOOHO-NPABOBOL NOTUMUKU 20CY0apcméa,
KOMOopas ucxoo0um u3 noznoxeHuil Kaaccu4eckoii me-
OpULL CO2NIACOBAHUS B0TTb, U 6Mecme ¢ tem Oesaem
PAO OonyuieHuil unu noscHeHUll, NO360NAOULUX OM-
8e4amv Ha 60NPOChl 0 6ePOTMHOCINU CIAHOBTIEHUS
MeHO0YHAPOOHO-NPABOBBLX HOPM MeM UL UHBIM 00-
pasom. Ha ocrose mamepuanos kHueu noo pedaxuu-
eii M. Benyxe u K. []n. Xennep uccnedyromcs 6onpo-
Col 0 ponu  CAY4AiiHO20 U 3AKOHOMEPHO20
6 onpedeseHUU COOEPHAHUT MeHOYHAPOOHO20 Npa-
84, 0 3HAYEHUYU KOHMEKCNA 6 CO30AHUU U PA36UMUL
HOPM MeHOYHAPOOHO20 NPABA, O Mecie B0/Ie6blxX pe-
WeHUTl U PONU CIYHAtiHbIX U 6HENPABOBbIX HaKmo-
P06 6 NONOHEHUX KOHUENUUU MeHOyHAPOOHO-NPa-
808011 NOIUMUKU.

OBCYJKIEHUE U BBIBOIDbI. B omauuue om
mMeopuL cO2nAco8aHUs 80JIb, COAU4EL HA CIPOUX
NO3UMUBUCINCKUX OCHOBAHUAX, KOHUENUUST MeHOY-
HAPOOHO-NPABOBOL NOMUMUKY 20CY0Apcmea 1oo-
meepxicoaem 6UAHUE 8HENPABOBYIX PAKMOPOs HA
X00 pa3sumus mexo0yHapoOHO-Npasosoli apeymer-
mavuu ocyoapcme. Hanpumep, npobnema konmex-
cma umeem 60/bULOe 3HAUEHUE 8 ONpedeeHUU 603-
MONCHOCMU — JlEUMUMAUUY  mex — Umu  UHbIX
MeH0yHAPOOHO-NPABOBBIX NO3UUULL 20Cydapcmeéal.
Camu no cebe 00800bt 20cy0apcme co cCoLIKAMU HA
HOPpMbL MeNOYHAPOOHO20 npasa ocmawmcs Oec-
NA00HBIMU 6He AKMYANbHO20 KOHMeKcma (6K0Uas
Hacmosiusee cooepiucanie Mer0yHApoOHoz0 Npasa,
COCMOAHUE MENOYHAPOOHDIX OMHOUIEHUT], MeMbl 6
MeH0yHAPOOHOTi nosecmke). Mo c6A3AHO C meM,
Umo necurmumupyemole npasosvie HOPMvl PUKCUPY-
10Mm meKyusue pe3ynvmamol C0eIAco8aHUs 607y cpe-

1. Introduction

nternational law as a fundamental normative
system seems hardly consonant with the cat-
egory of 'contingency'. The more reason why it is
so surprising to see these terms together in the title
'Contingency in International Law: on the possibility
of different legal histories'. The book under the edi-
torship of Ingo Venzke, professor at the University of
Amsterdam, and Kevin Jon Heller, professor at the
University of Copenhagen, bands essays by thirty in-
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Ou 2ocydapcme, 00CHUNKUMOCHID KOMOPBLX 3A8UCUM
0 KOMNJIEKCA NPaBosbix U 6HENPABOBHIX Pakrmo-
pos. Ho maxkaxe 8axcHo noHumamp npedesnvt donyuje-
HUll 0 87IUAHUY MeX UMY UHBIX (PAKMOPOB HA codep-
Hanue mexmoynapoonoeo npasa. Tak, ¢ o00Hol
CIMOPOHDL, He criedyem npeysenuuusams ponb KoH-
mekcma, NoCKonvKy MemOyHapoOHoe npaso He mo-
JHem nod0asamocs KOHvIOHKMype, a paseusaemcs
nocnedosamenvHo. B mo e epemst npu uccnedosa-
HUU  MeHOYHAPOOHO-NPABOBLIX  NOTUMUK  20CY-
dapcme cnedyem u3bezamv CKIOHHOCMU K JIOHCHOMY
OemepmMUHU3MY 8 OUeHKe UX PA38UMuUs 86U0Y PUcKa
OUUO0UHO20 BbIOENIEHUS CIPAMEeZUMecKOTl TUHUU
MeH0YHAPOOHO-NPABOBOI apzymeHmanuu 20cyoap-
cmea npu nperebpexceHuy pakmamu, He coomeem-
cmeyroujue dannoti iunuu. Takum o6pasom, 8onpo-
cbl, npeodnazarusue HeOHMUOAHHble PAaKYpCol Ha
Ka3aznocy Ovl peuieHHble 3a0auu, NO3B0STIOM PA3BU-
gamy ycmoiiuusvle OOKMPUHAbHbIE npedcmasie-
Hust 8 Hoeom pycne. Ho emecme ¢ mem Heo6x00umo
yuUmvL8aMb Memooosnozuteckue npedenvl HOBbLX 00-
nyueHuil 0715 nOCnIe008AMENbHO20 PA3BUMUS COBpe-
MEHHOIl OmeuecmeeHHOt HAyKU MexwOyHAPOOH020
npasa.

KITIOYEBBIE CIIOBA: cysepennas eons, anvmep-
HAMUBHAT UCOPUS, CO2TIACOBAHUE 80TIb, MENOYHA-
POOHO-NPABOBAS NOUMUKA, TIEUMUMAUUS, MEHOY-
HAPOOHO-NPAaBoBble 00800bl, KOHMEKCIN

IS OUTUPOBAHUS: Maromenosa O.C. 2023.
Ponb cy4afHOTO B CTaHOB/IEHMM MEXyHAPOIHO-
ro 1paBa. — Mocko8cKuil HypHAL MeHOYHAPOOH020
npasa. Ne3. C. 29-40. DOIL https://doi.
org/10.24833/0869-0049-2023-3-29-40

Asmop 3asensem 06 omcymcmeuu KOHHAUKMA UH-
mepecos.

ternational legal scholars with different backgrounds
(from Australia and South-Eastern Asia to Europe
and North America) and original views on the topic.
Therefore the book does not develop a single hy-
pothesis but presents a vibrant discussion with cross-
references and astute observations on advanced
arguments. Indeed the collection results from the
conference which was held under the auspices of the
Amsterdam Center for International Law (ACIL) in
2018. The discussion involved views from theory and
history of international law, international migration
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law, law of the sea, human rights law, humanitarian
law, economic international law. The intriguing ques-
tion brought together scholars from different schools
of thought and international legal disciplines - ‘could
international law have been otherwise?’ [Venzke
2021:3]. This simple question sets several directions
for ideas development.

First, the question challenges the necessity of the
present international law. Is the current state of inter-
national law a necessary consequent of main trends,
or a spontaneous outcome of event sequence? For in-
stance, Christopher Szabla explores why the issue of
international migration has not yet received a coher-
ent multilateral regulatory framework and whether
there are ‘the possibilities of reforming migration
governance today’ [Szabla 2021:201].

Second, the question incites the critical assess-
ment of the past factors. What forces shaped the
present international law and if the outcome of their
concurrence was predetermined? In this respect,
Bianca Maganza presents her multi-faceted analysis
of the role contingency played in the negotiation,
adoption, interpretation of Common Article 3 of the
Geneva Conventions of 1949 on international mini-
mum protection to persons taking no active part in
hostilities [Maganza 2021:336-348].

Third, the question inspires counterfactual spec-
ulations. If international law could turn out differ-
ent, what alternatives would have been available? For
instance, Alex Oude Elferink explores two counter-
factual scenarios for the case if the Agreement on
Part XI of the UNCLOS had not been adopted prior
to the entry into force of the Convention [Elferink
2021:215-230].

Thuswise the conceptualization of contingency
in international law essentially demands the inquiry
into the past of international law. As the editors not-
ed, ‘international law’s past is ripe with possibilities
that have been forgotten’ [Venzke 2021:3]. From this
perspective, the book is of the most interest to 'vota-
ries of Clio'. However, the work reveals an underly-
ing problem of the role of States in international law.
Undoubtfully, States are the principal (in some ap-
proaches even the sole) contributors to the creation of
international legal order. But how much do their sover-
eign wills matter for the contingent international law?

This question is particularly poignant for Russian
international legal scholarship, where the adherence
to positivist approach prevails [Mélksoo 2017]. Inter-
national law is generally regarded by Russian schol-
ars as an outcome of ‘coordination of sovereign wills’
[Tunkin 1956a]. The present article suggests to ex-
amine this thesis through the lens of considerations
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for contingency in international law. To illustrate the
methodological possibilities of such considerations
for developing new theories it is interesting to take
the concept of international legal policy of States,
which was developed from the Tunkin’s theory by
Guy Ladreit de Lacharriére, the French lawyer [de
Lacharriére 1982]. Although the concept of interna-
tional legal policy (hereafter - ILP concept) is a nov-
elty for Russian legal scholarship, it has already come
into notice of some Russian legal scholars [Shugurov
2015; Vylegzhanin, Dudikina 2016].

Under this sociologically tainted concept States
might be considered as rational actors, which make
strategically weighted decisions within their inter-
national legal policies [de Lacharriere 1982 ; Kolb
2015]. That is to say, States aspire to insert their views
into the general understanding of international law
through persuasion in the course of argumentative
practice [Hughes 2019:871-872; Venzke 2016:10].
Unlike the theory of coordination of wills based on
the positivist premises, the ILP concept concedes
challenging strategic efforts of States with the con-
tingency problem. If the emergence of a certain in-
ternational norm or a particular interpretation is not
a necessary result of a State's purposeful work, the
question rises how much the international law de-
pends on States' calculations by ‘coordinating their
wills'.

The book under review does not address this par-
ticular concern, it provides a plenty of thought-pro-
voking observations. Therefore the present research
paper will not narrate the main theses of the volume
in structural order. Rather it shares some valuable
ideas gained from the book in the order of discov-
ered answers to some topical questions.

The first question is what 'contingency' means
in international law and what its methodological
value is for Russian theory of international law, and
the concept of international legal policy of State in
particular. The second question concerns the role of
sovereign will in the development of international
law. For instance, how considerable is the coordina-
tion of wills in the international legal field in view of
State's limited (conditioned) agency? The third ques-
tion focuses on the meaning of legal' in regard to the
categories 'contingent’ and 'necessary'. The following
issue is the problem of context. It is worthwhile to
consider to what extent it is reflected in law and how
it determines the success of a particular international
legal policy. Another puzzling question is whether
the phenomenon of 'legitimacy' can be contingent
or it is feasible only as a determinist concept. This
research paper makes the attempt to treat these ques-

MockoBcKmii }KypHan mexayHapopHoro npasa - 3 - 2023
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tions, relying on the suggestions of the authors of the
book [Venzke, Heller 2021]. The more it is interest-
ing that observations on these questions could out-
line new vectors for developing international legal
studies in Russia.

2. The meaning of ‘contingency’ and its meth-
odological value for Russian legal scholarship

The turn to contingency is an interrogative look
on the present through analysis of its ‘prequel; since
‘behind every possibility of the past stands the rea-
son why the law developed as it did after all’ [Venzke
2021:3]. Therefore the terrain of contingency lies in
the field of 'causation’. But the notion 'contingency'
does not have its positive definition, it usually gets
determined through opposition to 'necessity’. For
instance, this approach is adopted in the work of
Susan Marks 'False contingency’, which might have
served as the main source of inspiration for the col-
lected essays, as judged from the number of refer-
ences throughout the book's chapters [Marks 2009].
As opposed to ‘necessity’, which ‘refers to the phe-
nomenon of constraint’ (if not compulsion in some
cases), the term contingency denotes the lack of
such constraints, id est ‘uncertain occurrence or for-
tuitousness’ [Marks 2009:6]. As Marks simply puts it
‘something is contingent if it may or may not hap-
pen’ [Marks 2009:6]. Thuswise contingency consists
either in an indefinite cause or in absence of cause
accessible for our comprehension. The authors of
the book precise this understanding, situating con-
tingency 'between necessity on one side and chance
on the other' [Venzke 2021:4]. The research into con-
tingency is not limited to revealing cause-effect links
and forces balance but includes 'search of plausible
possibilities that arose within given circumstance'
[Venzke 2021:3]. In this regard, ‘contingency is not
only opposed to necessity, but also to the impossible’
[Venzke 2021:6]. Although contingency is often as-
sociated with all that is random and indeterminate,
Ingo Venzke opposes 'contingency’ to 'the random
and arbitrary occurrence of events'. This is because
to present something as contingent does not mean to
treat it as an ‘autonomous fact', the contingent phe-
nomenon should be approached relationally as an
element of a large system [Marks 2009:20].

What makes the study of contingency particular-
ly interesting from a methodological perspective is
its link with the matter of freedom [Venzke 2021:4].
In view of contingency situated between necessity
and chance, Venzke consistently shares Marx’s fa-
mous statement on human’s agency: “[m]en make
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their own history, but they do not make it just as they
please; they do not make it under circumstances cho-
sen by themselves, but under circumstances directly
encountered, given and transmitted from the past".
Notwithstanding the widespread understanding of
this affirmation as determinist, the focus should not
be fixed on the material conditioning of human's
freedom in the course of 'inevitable history' . Besides
this message, it also implies that 'history is a social
product, not given but made' [Marks 2009:2]. This
is an especially notable point for introducing the
consideration of 'contingency' into the positivism-
oriented legal scholarship.

In fact, Russian scholars consider positivism
not only as a scientific heritage but the present legal
realm [Rad’ko, Medvedeva 2005]. Positivism took
the leading role in directing Russian legal thought
in 1930-s since its premises the best met the official
demand for rationalizing the overwhelming posi-
tion of State. The theses of statism foster the under-
standing of sovereign will as exclusive law-creating
power. As applied in the international legal field this
background originated the theory of coordination of
wills [Tunkin 1956b]. It may be said the Soviet le-
gal scholarship moved beyond the classic positivist
perception of international law, ‘existing recognized
rules of which are to be found in the customary
practice of the states or in law-making conventions'
[Oppenheim 1908:333], to the understanding the in-
ternational law as a product of coordination of wills
either ‘by way of formal negotiations’ or ‘by negotia-
tions conducted in the language of fact and action’
[Tunkin 1956b:34-35]. Here the forces determining
the course of international law are the wills of States
and those social laws of the international communi-
ty, which States consider by decision-making.

In particular, under the ILP concept, States are
expected to contribute to international law following
their strategy for advancing their international legal
views [de Lacharriere 1982:11]. That is to say, States
are considered as capable to estimate the existing
situation on some international legal issue as deter-
mined by precedent coordination work and to calcu-
late necessary steps and expected reactions of other
members of the international community, literally
determinable consequences. Nonetheless, this ‘deter-
minist' concept is open to adopting a 'contingency’
view. We can see that research methodology based
on 'contingency' considerations enriches the concept
with its explanatory power. The determinist approach
to the acquis of international law fosters the view on
international law as result of ‘politique juridique ex-
térieure qui a réussi’ [de Lacharriere 1982:199]. As
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achievement fixed in the course of time the existing
international legal order would be a bare fact, pro-
voking no speculative efforts. ‘History is as it has
happened - whether it was good, whether it would
have been better not to have happened, whether we
will or will not acknowledge that it has had ‘mean-
ing’ - all this is irrelevant. Once the concept assumes
that international law is contingent, it gets a perfec-
tive effect for an international legal policy of State,
since a State appreciates the existing international
law as only one of multiple possible versions. That
motivates States, on the one side, to work at advanc-
ing their international legal policies, and, on the oth-
er side, to maintain the existing international law as
the most preferable alternative. Thereby the idea of
'contingency' serves as a drive for development of the
ILP concept.

Admittedly, the issue of necessity and contin-
gency has been rarely evoked in research papers on
international law [Marks 2009:3]. “The appeal of con-
tingency, philosophical and practical’ has emerged
only recently, but its emergence in the international
legal discourse is quite timely [Moyn 2021:515]. The
methodological precept of ‘contingency’ came for-
ward in the wake of ‘turn to history in international
law’ driven by critical legal studies [Painter 2021: 49;
Nijmann 2021:94-96; Craven 2016:21-37]. At the
same time it meets the demand for discussion from
trending economic analysis of international law de-
veloped from the rational choice theory as well as
growing interest to forecasting in human sciences,
since the understanding of alternative past is always
an attempt 'to see in the present what international
law can be in the future’ [Nijman 2021:92]. The the-
sis about contingencies in international law also cor-
responds with postmodern thinking, which "chal-
lenges the assumptions of mainstream international
legal scholarship” [Nijman 2021:95] and looks for the
plurality of perspectives on international law [Carty
1991:87]. Therefore ‘the debate about contingency
and necessity has become a cipher for anxieties and
hopes about international law’s differentiation from
other fields, its futures, and the political stakes of
writing its history’ [Painter 2021: 45]. After all, the
focus on contingency and agency matters is attribut-
able to the methodological trend for putting law in
multiple contexts, that is identified as 'a symptom of
the continuing search for a basis for the differentia-
tion of international law’ [Painter 2021:51].

In this regard, the perception of 'contingency' by
Russian legal scholarship may be surprising. Due to
the rigid normativist tradition of constructing legal
argument as a direct deduction from a legal norm
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without considering historical, political and cultural
aspects of law, Russian legal scholarship generally
skipped the stage of ardent historiographic investi-
gations into international law [Tolstykh 2016:52].
Russian scholarship did not face the task to revise
historic origins as the Western scholars did because
of post-colonial critique of Eurocentric international
law [Painter 2021:48]. So the Russian scholars do not
doubt the historic facts as justifying historical titles.
In the same universalist vein Russian legal scholar-
ship has never felt much excitement over 'the differ-
entiation of international law' matter: at the least, the
phenomenon of fragmentation of international law
has not been construed as a 'serious problem' [Kolod-
kin 2005:59] and its meaning for legal discourse was
not estimated more than ‘therapeutic’ for reconsider-
ing the integral system of international law [Shesta-
kova, Vissenberg 2020:30]. On this account, it is even
more important to estimate what particular aspects
of 'contingency' affirmation could spark the Russian
legal scholarship.

3. The role of law

We intuitively understand that contingency is
rather intrinsic to social, political relations, while
law is objective, 'different from descriptive and nor-
mative politics' [Koskenniemi 2005:16]. Hence law
is necessary. However, the book under review chal-
lenges this traditional understanding by pointing to
the fact that ‘contingency and necessity are not po-
litical per se” or vice versa, law is not squarely neces-
sary or contingent [Tedeschini 2021:143]. Law may
be initially contingent in those ‘minuscule moments
where the new is being articulated for the first time’
[Koskenniemi 2021:239-240]. This does not prevent
law from being 'highly conservative', necessitating
every following development with the ponderable
background [Tedeschini 2021:141]. The contributors
of the book provide different plausible explanations
for this observation.

Filipe dos Reis suggests that international law is
itself contingent by origin. Relying on the theory of
social system by Niklas Luhman, the author presents
the international legal norms as a result of an evo-
lutionary communication process, therefore 'they
do not exist prior to the interaction itself' [dos Reis
2021:123]. Their emergence is contingent. Thereby
contingency gets ‘inscribed in the communication
processes (as confrontations, translations, encoun-
ters, and struggles) of various actors of international
law’ [dos Reis 2021:127]. It seems surprising how
contingent communication originates the 'evolution-
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ary narrative of international law'. This is because the
international law finds the system-forming force in
the sequence of events [dos Reis 2021:126].

On the other side, being a social product, inter-
national law is not so much sensitive to the disrup-
tive force of new events, as it is subordinated to the
existing social narratives, literally mode of thinking.
Mohsen al Attar illustrates this with the arguments of
the TWAIL (Third World Approaches to International
Law) against the legal heritage of the colonial time:
Eurocentric international law was not just globally
imposed through colonization. This is not the matter
of events as colonization, but of the deep social pro-
cess of coloniality, 'whereby human experience and
human aspiration are dictated by the preferences of a
singular civilizational trajectory’ [al Attar 2021:153].
In some regard 'coloniality’ is a mindset, therefore the
rhetoric of TWAIL seem contradictory: scholars ar-
gue against the existing international law while using
terms and categories of the countered international
law. Even assuming that the present international legal
order results from contingency and suggesting on the
past alternatives, a scholar should develop counterfac-
tuals from the context. This liberation from the fore-
gone narrative is achievable ‘by pursuing new ways of
thinking, knowing, and being’ [al Attar 2021:157].

Michele Tedeschini points that law itself can be-
come a context [Tedeschini 2021:140]. Drawing on
the example of the Tadi¢ case in the International
Criminal Tribunal for the former Yugoslavia the au-
thor notes that international adjudicators apply the
legal technique to evoke alternative possibilities of
the legal realm. It is explained with Pierre Bourdieu's
sociological notion of habitus [Tedeschini 2021:135].
Here the habitus of international legal practitioners
is understood as a product of history, of individual
and collective international legal practices. The habi-
tus is capable to ‘turn the contingency offered by
law [a range of possible alternatives] into a kind of
historical necessity’ [Tedeschini 2021:136]. There-
fore the outcome of the Tadi¢ case did not depend
on any legal argumentation: the habitus of judges
was determining factor [Tedeschini 2021:138-141].
Nevertheless, contingency finds its place in the
choice that international legal practitioners have to
make between legal alternatives. In this regard, every
choice in the international legal practice is both con-
tingent and necessary: 'contingent because different
moves would be possible, necessary because one has
to make it’ [Tedeschini 2021:142].

But international law should not be characterized
only as 'both contingent and necessary'. The current
state of international law may be 'necessary because
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of contingencies'. Geoff Gordon relies on the thesis
of 'indeterminate law', noting that ‘contingency is
a key element in the operation of international law
as a mode of power [Gordon 2021:162]. Since in-
ternational law is always contingent, the consistent
decisions made over time are rather due to other sta-
bilizing factors. But exactly contingencies and pos-
sibilities make the legitimacy of international legal
rules intelligible. In other words, the realization of
a normative programme on the back of many alter-
natives proves its particular value. The same ration-
ale is appropriate for the ILP concept, under which
possible alternatives of resolution are determined by
concurring interests, while an ultimately legitimized
position is considered as the most valued [de Lachar-
riere 1982:19].

At the same time, the ILP concept admits the
power of context: if 'contingency is part and parcel of
the political project' [Gordon 2021:162], there should
be factors that bring all contingencies into balance to
finally trace out the line for the development of in-
ternational law - that is to prioritize one suggested
version of international legal rules over the others.

4. The role of context

Law gets realized in certain circumstances. Hence
this is context, material conditions, which evoke a
particular alternative from the range of legal possi-
bilities. The contributors of the book do not harbour
the illusion about the self-actualization of interna-
tional law through the practice of subjects. "Law and
its development are largely shaped by conditions that
the law does not itself control’ [Venzke2021:15]. The
role of context in creating the current international
legal order is differently estimated: it varies from the
determinative factor to the framework within which
law establishes itself.

Using the example of international investment law
Josef Ostransky asserts that a profound legal change
(not just technical adjustments) is not possible ‘with-
out change in the prevailing political economy un-
derlying the international investment legal regime
and its practice’ [Ostfansky 2021:437]. Therefore
the legal argumentation is powerless for advancing
an international legal position without due context
determining the current state of international law.
This view echoes the famous Marxist thesis: ‘revo-
lutions are not made with laws’ [Ozsu 2021:64]. In
this regard ‘Marxism affords an especially strong set
of analytical tools for explaining the contingencies
of international law, since it treats all contingency
(like agency) as socially conditioned [Ozsu 2021:62].
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Then legal rules only have to fix gains of historical
dynamics [Ozsu 2021:67]. Indeed, among numerous
resolutions of the UN General Assembly stressing
the sovereign equality and the need for international
peace and security, only those had some appreci-
able effect, which reflect the course of social trends,
like did the 1974 Declaration on the Establishment
of a New International Order, fixing the emergence
of new participants in the international economy.
This is how 'legal and extra-legal are bound together
in complex relations of social co-constitution, and
therefore ‘legally formalised distributions of power
are neither entirely settled nor strictly inevitable’
[Ozsu 2021:74-75].

From another point of view, law does not fix a
present state of relations, but the social context gives
a sense to an abstract legal thought. In the view of
the legal process school in the American legal schol-
arship, 'there is nothing neutral or necessary about
any given construction of a legal concept' [Desau-
tels-Stein 2021:85]. That is to say, that legal concept
cannot ‘work itself ‘naturally’ outside of time’ [De-
sautels-Stein 2021:85; Cohen 1935]. For this reason,
for example, 'legal rights' cannot be conflated with
human rights as if they were discovered in nature,
since legal constructions have no 'meaningful exist-
ence outside of the positive exercise of legal author-
ity’ established in a given context. In this regard ‘legal
concepts always exist in a temporal naturalism, ren-
dering them contingent, always changing’ [Desau-
tels-Stein 2021:88].

However, the context is not an absolutely over-
whelming force. International law does not "drift" in
the stream of events, but has its own imperative. If an
event occurs in a moment, international law asserts
itself in the course of time. This is why 'the effects of
what appears like a plausible alternative fade in the
longue durée’, while law looking differently for a mo-
ment always regains its track [Venzke 2021:13].

Venzke emphasizes, that ‘the law tends to have its
own reasons that are not less real, its own realm of
possibility’ [Venzke 2021:17]. This is what Kosken-
niemi called an utopian, context-breaking aspect of
law [Koskenniemi 2021:216]. Due to this feature of
international law, no international legal policy can
impose an artificial legal position, which does not
meet the existing legal background, nor finds sup-
port in the prevailing social context. In this respect,
the importance of the present context should not be
overestimated.

When it comes to the past context of choices
made at different times, the contextualist approach
contributes to ‘doing history” of international legal
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thought. It alienates legal scholars from their own
understandings, beliefs, assumptions and other
products of the present time as well as from interpre-
tations of the past [Skinner 1988:67]. Thereby it ‘pre-
vents oversimplified interpretation induced by meta-
narratives’ [Nijman 2021:101]. At the same time, the
context is closely related to the subjective element,
since this is an individual scholar or a decision-mak-
er who determines appropriate context for a legal
norm or concept, who interprets a historical text in
the 'evaluative-descriptive terms', who is 'doing his-
tory in using core concepts in their intellectual con-
text' [Nijman 2021:102]. Interpretation of the past
and the assessment of the present are what exactly
constitute the analytical stage of every international
legal policy. Here comes to the forefront the question
on the place of subjects in view of contingencies in
international law.

5. The role of subjects

There is the question: how much actors in the
international legal field contribute to the contingent
character of international law and the most impor-
tant point here is whether the activity of legal sub-
jects is essentially contingent. In terms of the ILP
concept this is the question - to what extent the ef-
fectiveness of international legal policy depends on the
quality of an underlying strategy?

In fact subjects of international law contribute to
its development even before they get down to elabo-
ration of some international legal position - the cre-
ative works begins with assessment of current legal
conditions and their context. Therefore Ingo Venzke
turns the spotlight on the role of observer of events
in the historical course [Venzke 2021:11]. The exam-
ple of the 1955 Bandung Conference demonstrates,
that 'the act of judging an event's 'success' or 'failure’
is itself contingent upon the temporal vantage point
of the judge' [Crow 2021:442]. The same is true
for assessing the present international legal condi-
tions by States from perspectives of dominant dis-
cursive structures and from their legal and cultural
background. These possibilities of different percep-
tions reflect ‘ideologies continually imbedded in
law’ [Crow 2021:443, 459]. Therefore Emma Stone
Mackinnon concludes her essay on the legacies of
the Algerian Revolution in the anticolonial narra-
tive of the first additional protocols to the Geneva
Conventions with the clear idea on a link between
contingency and subjective judgements. '[C]ontin-
gency arises in the question of how the past will be
remembered and made relevant for the future, and
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in which intellectual legacies will be carried for-
ward and which will be left behind’ [Mackinnon
2021:335].

Notably, the system of values and perceptions
of a State itself continually evolve. There is ‘never a
point when the State is finally built in a given ter-
ritory and after which it operates [...] according to
its own, definite, fixed, and inevitable laws’ [Jessop
2015:86; Ozsu 2021:68]. In view of indeterminate
evaluations of States contingencies in international
law are often associated with the subjectivism in
the law development. At the apogee, this sugges-
tion leads to presenting ‘power' in international re-
lations as an 'art of contingency' [Pottage 1998:22].
However, Fleur Johns warns against methodologi-
cal blindness, since the focus on unearthing unac-
knowledged contingencies in international law's
past deflects our attention away from other trends or
regularities observable in the holistic picture [Johns
2021:42]. Therefore the search of contingencies in
international law should not narrow down to analy-
sis of interstate relations between concrete subjects
nor to analysis of the international legal policy of a
single State.

All the more so as original understandings and
interpretations of international law by foreign policy
decision-makers are never independent from the
context of their origination. From this perspective,
there is no pure will as a primary source of some
unique idea, but every act of will is a kind of re-
flection of legal practitioners’ ‘habitus’ [Tedeschini
2021:141]. This is also the case of international le-
gal scholars, who ‘make their own research not out
of knowledge created by themselves, but out of such
learning as they find close at hand’ - first of all, as
‘tradition of past generations of scholars’ [Al Attar
2021:160]. Consequently, it is possible to conclude
even on ‘necessity’ of acts of will in the international
legal field. ‘Everything within the legal system is nec-
essary. Formally, the establishment of a new norm or
the adoption of a judicial decision is always part of a
system as long as it is not arbitrary but based on some
reasoning’ [El Boudouhi 2021:406]. Therefore this is
not the will of state decision-makers, that generates
contingencies in international law, but extra-legal
facts, appearance and consequences of which are not
determined by the law. Only non-legal facts are con-
tingent. As Fyodor Martens wrote: ‘facts by their na-
ture are transient and changeable; they are often the
result of arbitrariness or chance. On the contrary, the
ideas of some historical era, which underlie all the
facts that fill it, make understanding possible’ [Mar-
tens 1898:23].
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So, what could have been different in the course
of history are contingent facts. The composition of
the court or attribution of the role of the opinion-
leader within the international working group are
contingent, but their legal views are not of contingent
nature. Michelle S. Kelsall named the actors partici-
pating in legal practice among ‘necessary determi-
nants’ [Kelsall 2021:462]. For instance, some schol-
ars consider the failure of the UN Code of conduct
for transnational companies as predetermined partly
by failure to include the transnational companies in
the negotiations on the Code [Kelsall 2021:474]. Cer-
tainly, factors of that kind are not decisive in ques-
tion ‘what will be finally law} but enabling the latent
potential of law to develop in one or another way.

In light of the foregoing, the ILP concept seems
tending to consider legal decisions of States as nec-
essary rather than contingent. This is because the
concept is premised on the idea of legitimation of
the State's legal positions in international law, while
legitimation results from the successful persuasion
of the 'rightness' of advanced views. In other words,
within the argumentative practice of international
law legitimation is achieved through internalization
of suggested ideas [Hurd I., 1999: 386]. But evalua-
tion and adoption of a view as 'right' is possible with
a certain criterion, a dominant narrative which ne-
cessitates preferring some views to others. Notewor-
thy, this view does not contradict to the assumption
of contingencies in international law. Moreover, this
assumption proves the legitimacy of acknowledged
legal views. As Geoff Gordon remarked 'contingency
becomes the principle by which the legitimacy of
the normative programme is intelligible’ [Gordon
2021:163]. The more alternative outcomes are pos-
sible, the more valuable is an accomplished version,
as an option with the strongest arguments behind
it. The choice of an option is always contingent, but
once the view is acknowledged it is regarded as nec-
essary. Indeed, only inherently legitimate positions
find support in international law [Tunkin 2006: 260].
It means that only positions relying on the principles
of international law, i.e. possessing the ‘necessary’
potential, get actualized through contingent coordi-
nation of wills.

6. Useful lessons and concluding remarks

The reviewed collection of research papers on
contingency in international law is a trove of insight-
ful suggestions for research into international legal
policies of States. Both analysis of cause-and-effect-
links of some legally significant events and research
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into international legal policies demand some turn
to history and consider similar methodological traps.
Therefore reflections on contingency in international
law can considerably enrich inquiries into the ILP
concept at the least with the following advice.

Ingo Venzke warns against false determinism.
Historians tend to ‘pile up causes until events are
overdetermined, that is, they have so many causes
that if one did not operate, the others would’ [Ven-
zke 2021:8; Evans 2014:82]. Although current events
do not have any recognizable direction, in retrospect
past events and acts get always vested with order and
purpose [Venzke 2021:7]. In the research into inter-
national legal policies of States this hindsight bias
leads to modelling strategies, which had never re-
ally existed. Moreover, false determinism makes for
side-shadowing, where researcher highlights certain
facts and overshadows the others [Venzke 2021:18].
Within the ILP concept the technique of side-shad-
owing illuminates a strategic policy, while deviations
from the main line are construed as inconsistent or
even erroneous steps [Lacharriere 1983:177-194].
Consequently, rush ex post judgements lead to wrong
evaluations of concerned legal circumstances and to
mistaken expectations. Therefore the historiographic
work needs moderate contextualizing of law.

But the significance of context, as ‘external con-
ditions of possibility, should not be exaggerated.
Umut Ozsu warns against ‘romaticising the concept
of contingency as illumination of aporia or ruptures’
[Ozsu 2021:62]. Contingent events are not mutually
unrelated accidents. In fact, all events can find their
principle of regularity. This is what Fleur Johns calls
‘the patterning of contingency’ [Johns 2021:35]. Pos-
sibilities of some power relation ‘get produced in the
relation sculptured by its exercise’ [Pottage 1998:22].
Therefore shallow judgements on the past of inter-
national law emerge by the analysis of power rela-
tions from afar. In this regard, it is recommended to
address the operations of power in action, 'to focus
on patters of transmission and superfluity’ [Johns
2021:43].

The ever-present tension between past facts and
present views develops into another methodologi-
cal trap of treating legal history out of ‘functional
interest’ [Nijman 2021:97]. It happens when legal
scholars turn to history 'for needs and concerns of
the present’. It is incorrect to approach to past at-
tainments with the question from the present time.
Janne Nijman notes that ‘production of knowledge
is never neutral and always political, consequently,
‘historiography is always contextual and contingent
upon power structures. It means that appealing
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to the past thoughts is always fraught with the risk
of substitution of notions and categories [Nijman
2021:97]. This is one of the arguments the interna-
tional legal scholars use in regard to an international
legal dispute with a long story behind it. For instance,
the opponents against the application of the sector
principle to the Arctic continental shelf assert that
the sectoral delimitation-lines fixed in the bilateral
treaties of the nineteenth century are not applicable
to the continental shelf as the legal category shaped
only by the middle of the twentieth century; whereas
the proponents of the sector principle prove its con-
sistent development through centuries at the level of
customary international norms.

Divergence in retrospective assessments of legal
and legally important facts emerges first of all for
two reasons. Firstly, the history of international law
has multiple perspectives and trajectories. However,
international legal scholars often tend to privilege
only one of these perspectives and trajectories, for
instance, the one of a Western observer [Dos Reis
2021:126]. By research into the international legal
policy of a State, there is also the risk to fix and inter-
pret legal acts from a perspective different to that of
the concerned State. Secondly, the linear progressive
development of international law is not an exclusive
way of development, since no social product, includ-
ing international law, is safe from disruptive events
[Kolla 2021:479]. Therefore the work at the ILP con-
cept should consider effects of ruptures and turns in
international legal policies of States such as a change
of governments or an option for an alternative ap-
proach to an international legal issue.

The remarks listed above are only several of many
useful lessons that an attentive reader could draw
from the book. From a methodological view the in-
troduction of contingency considerations into the
research work opens up new horizons in seemingly
settled questions. In the case of the ILP researches
the idea of contingency even assumes the role of en-
gine: confidence in better alternatives to the existing
international law encourages States to participate in
argumentative practices and to design their interna-
tional legal policies. In this regard, the turn of Rus-
sian legal scholars to ‘contingency in international
law’ could be a pivotal point for shifting focus from
conservative ‘statism’ to more critical, sophisticated
approaches in the theory of international law. At the
least, Russian legal scholars researching international
legal policies of States can find in ‘contingencies of
international law’ a rich source for discovering new
dimensions of past legal facts and the current state of
international law.
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