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FOREIGN EXCHANGE COMMITTEE
MASTER AGREEMENTS AS
INTERNATIONAL CONTRACTUAL
STANDARDS FOR FOREIGN EXCHANGE

DERIVATIVES

INTRODUCTION. The ISDA Master Agreement is
possibly the most authoritative cross-border contrac-
tual standard in the world of financial markets. It also
serves as an example for the local transactional docu-
mentation drafters in various countries to regulate the
conclusion and performance of over-the-counter de-
rivatives transactions by means of bilateral contracts.
However, international master agreements for deriva-
tives and other financial products are not limited to
the templates produced by International Swaps and
Derivatives Association (ISDA). Foreign Exchange
Committee (FXC) suggests a remarkable alternative
to the documents maintained by this powerful indus-
try club as far as transactions with foreign currency
are concerned.

MATERIALS AND METHODS. International For-
eign Exchange and Currency Option Master Agree-
ment (IFXCO) and other FXC master agreements
served as primary sources of the present article. Its
methodological base is represented by general scien-
tific methods (analysis, synthesis, induction, deduc-
tion) as well as specific legal research methods. In
particular, formal legal method was employed for the
literal interpretation of the provisions of FXC stand-
ard documentation, historical method was invoked
to describe the evolution of standard FXC templates,
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while comparative legal method was used to under-
take a comparative analysis of insolvency laws where
appropriate.

RESEARCH RESULTS. The article gives a general
overview of master agreements in financial markets
to put FXC documentation into a broader context of
standard contracts publication in financial markets.
The analysis of EXC master agreements is carried out
through conclusion and performance of FX transac-
tions as well as risk mitigation mechanisms analysis
such as close-out netting and collateral. Moreover, the
article covers governing law and enforceability issues
as well as puts FXC documentation into Russian legal
context. Although Russian court, with a high degree of
probability, will recognize the choice of governing law
made by the parties to the relevant master agreement
published by FXC, the enforceability of collateral and
close-out netting provisions amidst the bankruptcy of
a Russian entity is not secured due to non-recognition
of EXC documentation by the Russian authorities.
DISCUSSION AND CONCLUSIONS. Author
comes to conclusion that despite FXC master agree-
ments are not able to compete with ISDA documenta-
tion. However, they are popular with certain financial
institutions active in foreign exchange markets. To fa-
cilitate the development of Russian financial market
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the the list of recognized master agreements should be
broadened by addition of documentation produced by
FXC. Arguably, it is necessary to amend these provi-
sions and make them compliant with UNIDROIT as
well for the purposes of transactions with banks from
the countries considered “friendly” to Russia.
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FEHEPAJIbHbIE COTMIALUEHUA
BAJIIOTHOIO KOMUTETA

KAK MEXKQYHAPOJHbIE JOTOBOPHbIE
CTAHAAPTbI A1 BAJTIIOTHbIX

AEPUBATUBOB

BBEJJEHME. Ienepanvtoe coenawserue MexoyHa-
POOHOIL accouuauuy no ceonam u 0epusarmueam
(MAC[) so3moscHo siensiemcs Haubonee asmopu-
MemHLIM MPAHCZPAHUUHBIM 002080PHLIM CMAHOAD-
mom 6 mupe ¢purarcos. OHO makdie cryHum npu-
Mepom 07151 ABIMOPO6 CMAHOAPMHOLL 0KYMeHMAay UL
JIOKANIbHO20 MACWmaba, cocmasnsaemoli ¢ uenvto
npasosozo pezynuposanus Nopaoka 3aKmoHeHus u
UCNONIHEHUST 8HEOUPIHCEBDIX 0ePUBAMUBHBIX COeNOK
npu NoMowsU 08YXCmMopoHHUX 002060pos. O0HAKO,
MeHOyHapoOHvle cmandapmHvie 002080pbl He 02pa-
Huuusaromcest coenawenusimu MAC]I. Bamommbiii
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komumem (BK) npednaeaem anvmepramusy 0oky-
MeHmayuu dmoti NUAMeNvHOl NPoPeccuoHanbHOL
accouuanuy 0715 3aKm0UeHUst C0e0K ¢ UHOCHPAHHOL
8anOmMoti, Komopas npedcmasnsiemcss 00CHMOUHON
BHUMAHUS.

MATEPMAIJIBI M1 METO[DbI. Mesxoynapooroe pa-
MOUHOe coznauierue 07 BaMOMHbIX COENOK U ONUUO-
Hos (MPCBCO) u opyzue pamouHvie 002080pbi 1o-
CTYHUTIU OCHOBHVIM MAMMepUuanom Ons HACMOosue
nyonuxayuu. Ee memoodonozuueckas ocrosa npeo-
cmasnena o0uleHayuHbiMu memooamu (aHanus, Cum-
me3, UHOYKUUS, 0e0YKUUA), a MAaK#e CneyuanvHbIMu
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opudueckumu memoodamu. B wacmuocmu, gop-
MAbHbLG 10PUOUHECKULL Merno0 NPUMEHSTICS ONIA OYK-
8A7IbHO20 MONKOBAHUS NOTIONEHULI O0KyMeHMAUUY
BK, ucmopuueckuti memoo ucnonv308ascs 07s onu-
canus npovecca passumus coenawenuti BK, a cpas-
HUMENIbHO-NPABOBOT Memoo Obinl npumere 07 CO-
NOCMABUMENvHO20 ~AHANU3A  3AKOHO0AMENbCMea
PasHvLX cmpan, 20e 3mo Ovio Uenecoo6pasHo.
PE3YJIBTATBI VICCIIEHOBAHWA. B cmamve
npuseder 00UWULL AHAIU3 PAMOUYHBIX 002080P08 HA
PUHAHCOBYIX POIHKAX C UeTbI0 PACCMOMPEHUS PAMOY-
Holx coenauienuii BK 6 6onee wiupoxom xormexcme
cmanoapmHoti  0OKyMeHmauuy Ha HUHAHCOBDIX
puinkax. Ananus pamounvix 002060pos BK nposeden
nymem paccmMomperuss NOPAOKA 3aKOUeHUs U Uc-
NONHEHUS BATIIOMHBIX COENOK, A MAaK#Ke 002080PHBIX
MEXAHU3MOB CHUNCEHUS PUCKA, MAKUX KAK TUKBUOA-
UUOHHYLIL HemmuHe U npumeHeHUe PUHAHCOB020 0be-
cnevenus. Takxe cmamps 3ampazusaerm 60npPOCHL
NPUMEHUMO20 NPABA U NPUHYOUMENLHO20 UCNOTIHE-
HUS 002080PHBIX NOIOKEHUI 8 KOHMeEKCMe POCCUti-
K020 NPAB06020 peynuposanus. Xoms poccutickuii
cy0 npusHaem 6vi60p Npasa crMopoHAMU COOMeer-
cmeytousezo pamourozo coenawenus BK, oopawjerue
63bICKAHUSL HA obecnederue U NUKBUOAUUOHHDIIL
HemmuHe 6 x00e HecOCHOSMENvHOCU POCCUTICKUX
10PUOUHECKUX UL, He 2APAHMUPOBAHbL 6 CUTLY OM-
cymemeus npusranus coenawenuti BK poccutickumu
871ACAMU.

OBCYJKIEHUE V1 BBIBOJDI. Asmop npuxooum
K 661600y 0 MOM, 4mo pamouHvie 002060pvl BK He 6

1. Introduction

ack in 1846, Joseph Story, an associate justice

of the Supreme Court of the United States

and the author of the famous treatise on the
conflict of laws, called foreign contracts a highly im-
portant branch of international jurisprudence [Story
1846:201]. Bertold Goldman, one of the fathers of
the new lex mercatoria [Goldman 2009], placed an
emphasis on standard contracts of the International
Corn Trade Association as a source of the modern
law merchant. The primary characteristics of stand-
ard contracts are their written form and the avail-

COCMOAHULU COCIMABUMb KOHKYPEHUUI0 00KyMeHma-
uuu MAC]. Oodnako, oHu 8ocmpebosarvl cpedu
onpeodeneHHbIX PUHAHCOBLIX UHCIUMYINOB, AKMUG-
HbIX Ha éamomHom poitke. Kpome mozo, 6 omnuuue
om MAC]] BK we oepanuqun docmyn k céoeti 00KYy-
MeHmayuu 075 POCCUTICKUX CIMOPOH U He UCKTIIOHUTI
poccutickue nuya u3 nepeuHs ceoux 4neHos. [ns pas-
BUMUS OMeUecmBeHH020 BaTIIOMHO20 PbiHKA Npeo-
CMAsIAEMCS  Ueneco00pasHoiM pacuiupumo nepe-
UeHb NPUHABAEMBIX PAMOUHDIX COTIAUAEHUT Ny mem
skmodeHus 6 Heeo coenawenuii BK. Takoe pacuupe-
Hule He MOIbKO N03607UMm 6 60mviueli cimeneHuy coom-
semcmeosamv mpebosanusm YHUJIPYA, Ho u co-
omeemcmeyem UeIAM  3AKTIO4eHUs  COenoK ¢
bankamu u3 «opysecmeenrvix» Poccuu topucouk-
Uutl.

KITYOYEBBIE CJIOBA: depusamusvi, sanomHole
cOenKu, MexoyHapooHvle KoHmpaxmol, Bamommulii
komumem, ISDA, Hemmune, pamouHbiti 002080p, gﬁu—
HaHcosoe obecneverue, lex mercatoria

IS HUTUPOBAHMS: Knementoe A.IL. 2023.
TenepasbHble cornamenns BamoTHoro kommrera
KaK MeXIyHapOJHbIe TOTOBOPHBIE CTAHMAPTHI JLI
BAJIIOTHBIX [IepMBATUBOB. — MocCKoScKull iypHa
mexnoyHapooroeo npasa. Ne 2. C. 38-50. DOLhttps://
doi.org/10.24833/0869-0049-2023-2-38-50

Asmop 3as6nsem 06 omcymcmeuu KOHGAUKMaA uH-
mepecos.

ability to the parties before the commencement of
the negotiation process [Schmithoft 1968:551]. In
the modern world, such standard contracts are ex-
tremely important in the contemporary derivatives
industry [Braithwaite 2012:780] due to their reliabil-
ity, time saving opportunities and recognition by the
regulators of financial markets [Wood 1995:217].
According to the simplest definition, derivatives
are financial contracts with a value deriving from
some other asset such as foreign currency, securities,
or interest rates'. An asset, financial indicator, com-
modity or other variable giving rise to the value of a
derivative financial instrument is called an underly-

' Global Derivatives Study Group: Derivatives: Practices and Principles. 1993. P. 28. URL: https://group30.org/images/up-
loads/publications/G30_Derivatives-PracticesandPrinciples.pdf (accessed 19.03.2023).
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ing asset [Brealey, Mayers 2003:758] or simply an un-
derlying. On-exchange derivative transactions such
as futures, the oldest type of derivative financial in-
struments [Brealey, Mayers 2003:758], are governed
by exchange and clearing rules having contractual
rather than statutory nature and adopted by relevant
exchanges and clearing institutions in line with leg-
islative requirements. In contrast to the on-exchange
derivatives trading, over-the-counter derivatives
market requires standard contracts to set out mutual
rights and responsibilities of its participants. In other
words, financial institutions and corporations use
standard forms as templates for the documents they
need [DeRosa 2014:215]. Those forms are drafted,
maintained, and updated by professional associa-
tions that connect derivative traders with end-users.
The financial sector of the global economy is
proud of its master agreements as they withstood
the financial crisis enormously impacting the global
economy in 2006-2008 [Paech 2016:855]. This article
considers standard contractual templates of the For-
eign Exchange Committee (FXC), an industry club
established in 1978 in New York and since then being
responsible for the publication of master agreements
setting out a legal framework for foreign currency
transactions such as options and forwards. Although
global derivatives market to a great extent functions
on the basis of standard master agreements of the
International Swaps and Derivatives Association
(ISDA) [Muscat 2009:33] such as 1992 ISDA Master
Agreement and 2002 ISDA Master Agreement enjoy-
ing a celebrity status [Braithwaite 2012:784], this ar-
ticle claims that there is a place for FXC contracts in
documenting derivatives transactions as well.
Numerous soft law instruments support the use
of standard contracts in derivatives trade through
promoting their enforceability in an insolvency sce-
nario. As the violation of obligations by one of the
parties to a master agreement or the occurrence of
certain termination events such as illegality or force
majeure results in netting of obligations (i.e. extend-
ed contractual set-off), master agreements produced

by professional associations are often called “net-
ting agreements” UNCITRAL paid some attention
to these instruments in its UNCITRAL Legislative
Guide on Insolvency Law” while UNIDROIT embed-
ded provisions on termination of obligations under
netting agreements into the Convention on Substan-
tive Rules for Intermediated Securities’. The pivotal
role in the process of developing favorable legisla-
tive environment for the agreements in question was
played by ISDA and its model laws on netting®.

2. FXC Master Agreements:
the General Characteristics

The scope of ISDA agreements (e.g., commercial
transactions that may be governed by this contrac-
tual template) is astonishingly broad and includes
repurchase transactions, buy-sell back transactions
and many others [Bryceson 2010]. That variety has
drawbacks of its own - although governed by the
laws of the most significant financial centers in the
word’ - ISDA contractual standards are quite lengthy
and too detailed. Instead of producing one single
contract covering all types of derivatives and even
going beyond those transactions, FXC concentrated
its efforts on financial products having an underly-
ing asset in the form of foreign currency, so-called
FX transactions. Foreign currency products have a
major importance for international finance and trade
since FX transactions allow financial institutions to
buy necessary amounts of foreign currency and give
access to hedging. In economic terms hedging in-
volves taking on one risk to offset another one, for
instance through buying or selling a futures contract
[Brealey, Mayers 2003:758].

Although the rights to FXC standard documen-
tation are reserved with FXC, the drafter of its con-
tractual templates is the Financial Markets Lawyers
Group (FMLG)¢, an association of lawyers support-
ing over-the-counter foreign exchange contracts
alongside other transactions in financial markets.
According to FMLG website, the group has origi-

2 UNCITRAL: Legislative Guide on Insolvency Law. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/

uncitral/en/05-80722_ebook.pdf (accessed 19.03.2023).

3 The UNIDROIT Convention on Substantive Rules for Intermediated Securities (Geneva Securities Convention). URL: https://
www.unidroit.org/instruments/capital-markets/geneva-convention/ (accessed 19.03.2023).

4 Most recent ISDA Model Netting Act was published in 2018. URL: https://www.isda.org/2018/10/15/2018-model-netting-
act-and-guide (accessed 19.03.2023).It replaced previous soft law instruments unveiled by ISDA in 1996, 2002 and 2006.

5 ISDA documentation is governed by English and New York state law. Recently ISDA partly switched to French and Irish law
in response to Brexit by publishing a new version of 2002 ISDA Master Agreement. URL: https://www.isda.org/2018/07/03/
isda-publishes-french-and-irish-law-master-agreements/ (accessed 19.03.2023).

5 The Financial Markets Lawyers Group. URL: https://www.newyorkfed.org/fmlg/index.html (accessed 19.03.2023).
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nated in the 80s and is currently sponsored by the
Federal Reserve Bank of New York. The members
of the group include representatives of a variety of
major financial institutions such as Bank of America,
Barclays, Morgan Stanley, and Citigroup’. The repre-
sentatives of the Federal Reserve Bank of New York
serve in FXC ex officio and compose approximately
one third of the committee. The ongoing work of
EXC incudes activities in the field of FX trading and
management, mitigation of risks as well as taking
care of public policy issues. Moreover, FXC regularly
monitors the volume of foreign exchange operations
and publishes relevant statistics thus producing a
clear picture of FX markets.

In contrast to ISDA FXC never produced a soft
law instrument promoting enforceability of its stand-
ard contracts, although it is obviously capable of ex-
erting influence on global financial sector. However,
thanks to FMLG lawyers’ assistance, FXC is able
to raise its voice when it comes to the most nota-
ble court cases involving foreign exchange markets
through the publication of amicus briefs®. For in-
stance, in case of Jugobanka A.D. v. Superintendent of
Banks FXC joined efforts with ISDA to submit a brief
in support of the appellant to the United States Court
of Appeals for the Second Circuit with a view to se-
cure the multi-branch netting efficiency’. Back in the
90s FXC supported William C. Dunn & Delta Con-
sultants, Inc. in its litigation against the Commodity
Futures Trading Commission (CFTC), a powerful
regulator of US derivatives industry’.

FMLG and FXC contractual work resulted in
the publication of a “series of master agreements”
[DeRosa 2014:215]. ICOM (International Curren-
cy Options Market Master Agreement)' created a
framework for options while IFEMA (International
Foreign Exchange Master Agreement) governed all
foreign exchange agreements other than options'.
FEOMA (Foreign Exchange and Options Master
Agreement)" represents a generic contract for both
options and forwards involving foreign currency.
Apart from that, FXC made some standardization
efforts in the precious metals sector. The subject of
1994 International Bullion Master Agreement" is
a so-called bullion transaction - a trade involving
gold, silver or other precious metals in the form of
bullions.

As ICOM, IFEMA and FEOMA were published
in the middle of the 90s, in 2003 FXC launched a
study with a view of determining whether an update
to its standard agreements is necessary. The study re-
vealed that some notable developments took place in
the market where FXC operates. In June 2005 FXC
published a guide on the development of its standard
documentation which, inter alia, revealed the reasons
for the change®. Some of them, such as the failure
of the Long Term Capital Management hedge fund
and the 1998 Russian sovereign default, are related to
economic trends in international financial markets.
Others, such as the publication of 2002 ISDA Mas-
ter Agreement and the 1998 FX and Currency Op-
tions Definitions Publication'® fall into purely legal

7 The Financial Markets Lawyers Group: Governance. URL: https://www.newyorkfed.org/fmlg/member/current_member.
html (accessed 19.03.2023).

& The Financial Markets Lawyers Group: Amici Briefs. URL: https://www.newyorkfed.org/fmlg/legal/amici.html (accessed
19.03.2023).

° The Financial Markets Lawyers Group: Brief of amicus curiae International Swaps and Derivatives Aassociation, inc. and the
Foreign Exchange Committee in support of the brief for appellant. December 16, 2004. URL: newyorkfed.org/medialibrary/
microsites/fxc/files/news/2004/fxc041214.pdf (accessed 19.03.2023).

% The case reached the Supreme Court of the United States. See: The Financial Markets Lawyers Group: Brief of the Foreign
Exchange Committee, the New York Clearing House Association, the Futures Industry Association, the Managed Futures As-
sociation and the Public Securities Association as amici curiae in support of the petitioners. July 12, 1996. https://www.newyo-
rkfed.org/medialibrary/microsites/fmlg/files/legal/CFTCDunn1996.PDF (accessed 19.03.2023).

" The Financial Markets Lawyers Group: International Currency Options Market Master Agreement. 1997. URL: https://www.
newyorkfed.org/medialibrary/microsites/fmlg/files/icom.pdf (accessed 19.03.2023).

12 The Financial Markets Lawyers Group: International Foreign Exchange Master Agreement. 1997. URL: https://www.newyo-
rkfed.org/medialibrary/microsites/fmlg/files/ifema.pdf (accessed 19.03.2023).

* The Financial Markets Lawyers Group: International Foreign Exchange and Options Master Agreement. 1997. URL: https://
www.newyorkfed.org/medialibrary/microsites/fmlg/files/feoma.pdf (accessed 19.03.2023).

* The Financial Markets Lawyers Group: International Bullion Master Agreement. 1994. URL: https://www.newyorkfed.org/
medialibrary/microsites/fmlg/files/fmlg_1994_bullion.PDF (accessed 19.03.2023).

> The Financial Markets Lawyers Group: Guide to Changes to the FXC Master Agreements. URL: https://www.newyorkfed.
org/medialibrary/microsites/fxc/files/ifxco_guide.pdf (accessed 19.03.2023).

® The 1998 FX and Currency Options Definitions were jointly published by ISDA, FXC and Trade Association for the Emerg-
ing Markets URL: https://www.isda.org/book/1998-fx-and-currency-option-definitions/ (accessed 19.03.2023). ISDA is very
active in the field of standard definitions publication when it comes to regulating separate groups of derivatives depend-
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domain. After consideration of those events, FXC
finally decided to move to one single agreement for
all types of foreign exchange transaction. Interna-
tional Foreign Exchange and Currency Option Mas-
ter Agreement (IFXCO) covers the variety of such
transactions and is more in line with ISDA Master
Agreement [DeRosa 2014:215].

In contrast to ISDA documentation'®, there is no
evidence that the influence of FXC agreements on
local derivatives markets is enough to serve as an ex-
ample for standard contracts drafters from country-
wide associations and banking unions. An explana-
tion to such unpopularity may be found in the fact
that FXC itself prepares its standard contracts in co-
operation with local banking associations, thus de-
creasing the need for others to copy its approaches
to the preparation of standard documentation. Local
associations that cooperated with FXC include Cana-
dian Foreign Exchange Committee, British Banking
Association, Tokyo Foreign Exchange Market Prac-
tices Committee [DeRosa 2014:215].

Furthermore, FXC contract drafting efforts got
some attention from researchers and academics.
D.E DeRosa notes that FXC is the drafter of stand-
ard documentation in foreign exchange markets
alongside ISDA [DeRosa 2014:215]. EC. Nassetti
considers ICOM and IFEMA alongside ISDA and
ECHO, an agreement by the Exchange Clearing
House Ltd, London establishing a multilateral for-
eign exchange netting system [Nassetti 1995:146].
As for the application of FXC contracts in practice,
EXC in an IFXCO guide notes the use of its tem-
plates by hedge funds". Information disclosed on the
website of Securities Exchange Commission hints
on the use if FXC templates by American financial
institutions™.

3. Conclusion and performance of FX
transactions under FXC master agreements

Most FXC agreements are based on the “master
agreement — schedule - confirmation” principle. This
means that a party to a standard contract uses pre-
printed form (the master agreement) in a manner
very similar to the standard contractual terms of a
bank or other financial institution asking their cli-
ents to adhere. The schedule represents an annex to
the master agreement allowing the parties to set-out
individual parameters of their interaction and intro-
duce amendments to the master agreement to the
extent they deem necessary. By individual param-
eters, one does not necessarily mean the payment
details and the addresses of the parties, but also the
threshold for cross-default and the meaning of finan-
cial indebtedness, a list of affiliated parties to spread
the default triggers on and other contractual clauses
providing the necessary degree of flexibility for the
parties.

In the usual manner the parties execute both
the master agreement itself as well as the schedule.
However, in case of IFXCO FXC chose to change
this approach as the latter consists of standard terms
(IFXCO Terms) and an adherence agreement (IFX-
CO Adherence Agreement). Nevertheless, the way
transactions involving foreign currencies are con-
cluded, at least in the view of FXC, remained the
same. Forwards, options and other types of trans-
actions governed by FXC standard documentation
can be entered into with a great degree of flexibil-
ity*. Although transactions may be concluded orally
FXC agreements envisage subsequent delivery of
confirmations®. Ph. Wood calls a confirmation a
memorandum evidencing the terms of a transaction

Moscow Journal of International Law - 2 - 2023

ing on the underlying asset. See, e.g. ISDA Equity Derivatives Definitions. URL: https://www.isda.org/book/2011-isda-equity-
derivatives-d efinitions-and-appendix/ (accessed 19.03.2023); ISDA Credit Derivatives Definitions. URL: https://www.isda.
org/2014/06/30/2014-isda-credit-derivatives-definitions/ (accessed 19.03.2023).

7" Apart from that, the guide to the IFXCO mentions that an adoption of new ISDA Master Agreement in 2002 also required a
response from FXC.

8 Apart from Russian standard documentation ISDA Master Agreement served as a source of contractual clauses for NAFMII
[Ong, Hsiao 2013].

' The Financial Markets Lawyers Group: Guide to Changes to the FXC Master Agreements. URL: https://www.newyorkfed.
org/medialibrary/microsites/fxc/files/ifxco_guide.pdf (accessed 19.03.2023).
% The 2007 Foreign Exchange and Options Master Agreement.
data/1504886/000119312511047651/dex104.htm (accessed 19.03.2023).

21 See e.g. the definition of FX Transaction in section 1 of IFEMA stating that the parties may agree the terms of a transaction
orally, electronically or in writing.

2 For instance, under section 2.3 of the ICOM option transactions shall be promptly confirmed by mail, telex, facsimile other
electronic means capable of being reproduced in a hard copy. Same provisions are present in IFEMA, IFEOMA and other FXC
agreements.

URL: https://www.sec.gov/Archives/edgar/
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[Wood 1995:207] while J. Braithwaite maintains that
trading in financial instruments takes place via tel-
ephone with subsequent delivery of confirmations
[Braithwaite 2012:787]. That said, the use of confir-
mations in over-the-counter financial markets is a
wide-spread usage.

The law sometimes requires contracts to be made
in a specific form thus imposing formalities on the
parties to a contract [Chen-Wishart 2011:140]. In
England such formalities perform three main func-
tions which include cautionary, evidentiary, and pro-
tective functions [Chen-Wishar 2011:141]. However,
English contract law, a basic source of the law of con-
tracts in Anglo-Saxon world, treats the requirement
of form in a very liberal manner, and an informal ex-
change of promises is sufficient to form a contract®.
For that reason, the non-delivery of confirmations
does not result in the invalidation of transactions
concluded under an FXC agreement. This is relevant
for transactions concluded orally; however, the par-
ties grant each other a consent to the recoding of
phone conversations so that necessary evidence may
be provided in case of a dispute®.

Apart from transaction conclusion another im-
portant aspect is transaction performance, i.e., the
way a party to the contract should act to discharge
its contractual obligations. Performance shall take
place in accordance with mutually agreed terms
through the delivery of the relevant currency to the
account specified in an FXC agreement®. Deliver-
able forwards and options envisage the transfer of
funds by both counterparties. In case a derivative is
cash-settled, meaning that the exact amount to be
received by a party depends on the formula embed-
ded in the documentation, a delivery of the so-called
“in-the-money” amount is made by one party only.
PR. Wood calls such contracts “transactions for dif-
ferences” and mentions that most derivatives are per-
formed this way [Wood 1995:207].

However, should a transaction envisage pay-
ments in the same currency and on the same date,
a netting mechanism comes into play. Netting is an
instrument leading to the offset with respect to pay-
ments in the opposite direction and effectively allow-
ing to reduce settlements and minimize risks arising
out of transactions in the financial markets. Deriva-
tives markets rely several types of netting [Benjamin
2010:800]. Two types of netting are used during the
regular interaction of the parties - payment netting
and netting by novation. While the former provides
for the discharge of payment obligations of the par-
ties having the same currency and the same payment
date exclusively on the majority date, netting by no-
vation gives rise to discharge each time a new trans-
action is concluded.

Apart from easing the settlements between the
parties to financial transactions (including those
envisaging the delivery of foreign currency which is
relevant for FXC), netting is an effective method for
achieving the degree of risk mitigation giving the nec-
essary comfort to the participants of financial mar-
kets and their regulators. Payment netting works as a
means of decreasing settlement risk which arises dur-
ing the settlement day in case a party does not fulfill
its obligations. the parties to standard agreements use
the instrument called netting. FXC agreements en-
compass both types of “regular” netting®. However,
in case of emergency a different type of netting is
used - close-out netting allows a non-defaulting party
to terminate transactions and calculate a net amount
with a view to reduce the risk of severe loss suffered to
the insolvency of a defaulting counterparty”.

Apart from settlement and netting clauses, FXC
agreements contain typical contractual clauses that
one would expect to see in a commercial agreement.
For instance, severability clause provides for a valid-
ity of contractual provisions in case some other pro-
vision within FXC agreement is considered invalid®.

2 However, several exceptions implemented by statute still exists. Such exceptions are (i) a lease for more than 3 years, (i) most
contracts for the disposition of interest in land whether by sale or otherwise, and (iii) contracts of guarantee. See: Allen & Overy
International Law Firm: Basic principles of English contract law URL: http://www.a4id.org/wp-content/uploads/2016/10/A4ID-
english-contract-law-at-a-glance.pdf (accessed 19.03.2023).

2 See e.g., section 8.3. of IFEMA B. Muscat notes that a trade is usually agreed by a telephone call which is considered to bind
the entities of the dealers of the relevant counterparties [Muscat 2009: 44].

% See e.g., Section 3.1. of IFEMA.

% See e.g., Sections 3.2 and 3.3 of IFEMA.

7 See e.g. sections 5.1-5.8 of IFEMA More detailed explanations on the risk mitigation potential of close-out netting are avail-
able in a working paper jointly published by the representatives of the Federal Reserve Bank of Chicago and Loyola Univer-
sity Chicago URL: https://www.chicagofed.org/digital_assets/publications/working_papers/2004/wp2004_02.pdf (accessed
19.03.2023).

% Section 8.6 of IFEMA.
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In an analogous manner FXC included provisions on
absence of waivers, waiver of immunity, the way no-
tices are to be delivered, provisions on assignment,
and currency indemnity. Standard commercial rep-
resentations and warranties are also present in FXC
agreements. Such representations and warranties in-
clude existence of authority to conclude the frame-
work contract itself and transactions thereunder,
authorization of the representatives of the parties,
the binding character of the agreement, absence of
events of default and acting as a principal rather than
an agent”. The schedules to FXC agreement also pro-
vide for the opportunity to give so-called regulatory
representations.

Currency indemnity provision® is of major im-
portance in the current scenario of mutual economic
sanctions adopted by the United States of America,
United Kingdom, the European Union, Switzerland
and others on one hand, and Russian Federation on
the other. Due to the limitations on currency trans-
fers a party to a transaction under an FXC agreement
may have a strong incentive to perform its contrac-
tual obligations in a currency not stipulated in the
relevant confirmation. For example, in case a cur-
rency pair for a foreign currency forward transac-
tion is United States dollar vs Russian ruble, a Rus-
sian counterparty may be restricted in its ability to
successfully deliver rubles to a foreign bank account
opened in favor of its foreign counterparty. In that
case it would be more comfortable to perform such
a transaction in rubles, especially when a foreign
counterparty already has, for whatever reason, a ru-
ble account opened within a Russian credit institu-
tion, and a Russian counterparty has the details of
such account. Moreover, under Russian presidential
decree a legal entity established in the Russian juris-
diction may fall under a statutory obligation to pay
in rubles®.

4. Close-out netting and collateral
According to FXC charter®”, the objectives of

this organization are numerous and include, among
other things, the support of integrity, efficiency, and

2 Section 4.1 of IFEMA.
30 Section 8.1 of IFEMA.

resiliency of the global foreign exchange market
and providing guidance and leadership to this mar-
ket. Achieving those ambitious objectives is hardly
possible without due consideration of risks existing
in financial market that its participants face every
day. While credit risk is insolvency related [Nassetti
1995:145] and comes solely from the counterparty
and its ability to honor its monetary obligations,
systematic risk relates to general failure of financial
system. The latter is impossible to avoid by carefully
evaluating the credit quality of a counterparty to an
option or forward no matter how thoroughly a risk
manager scrutinizes the financial reports of a compa-
ny or financial institutions. Other risks present in fi-
nancial markets include liquidity risk, sovereign risk,
delivery risk and market risk [Nassetti 1995:145].
Being one of the reasons for updating FXC agree-
ments and the publication IFXCO, the insolvency of
Long Term Capital Management (LTCM) is an exam-
ple of credit risk event which could have potentially
triggered the systematic risk. This prominent hedge
fund generated high returns and served as a supplier
of liquidity to multiple participants of international
financial markets, but eventually collapsed in 1998,
several years since it was set up [Brealey, Mayers
2003:1003]. Its insolvency was in a way related to
the 1998 financial crisis as in the wake of the crisis
investors started selling illiquid assets severely affect-
ing LTCM as its strategy was built over holding large
volume of illiquid assets and hedging them through
liquid ones. Finally, the Federal Reserve Bank of New
York, the sponsor of FXC, head to encourage a group
of financial investors to bail out LTCM to avoid sys-
tematic risk event [Brealey, Mayers 2003:1003].
Minimizing counterparty risk and avoiding sys-
tematic risk would be impossible without promoting
close-out netting, a vital risk mitigation tool invoked
by one a non-defaulting party amidst insolvency
or upon an occurrence of an event of default with
respect to its counterparty. It is usually present in a
standard-form master agreement [Boger 2013:237].
Due to the presence of this type of netting such con-
tracts are often referred to as “netting agreements”.
Close-out netting is the cornerstone of FXC agree-

31 Decree of the President of the Russian Federation dated March 5, 2022 No. 95 “On the temporary procedure for the fulfill-
ment of obligations to certain foreign creditors”. (In Russ.). URL: http://publication.pravo.gov.ru/Document/View/0001202203

050062?ysclid=1542uv4fub983092542 (accessed 19.03.2023).

32 The Financial Markets Lawyers Group: Foreign Exchange Committee Charter. Effective Date: April 17, 2019 URL: newyo-
rkfed.org/medialibrary/microsites/fxc/files/FXC_Charter_2019.pdf (accessed 19.03.2023).
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ments since it provides a valuable risk mitigation
tool available to the parties of financial transactions
as it puts the relevant creditors into the more privi-
leged position compared to other creditors [Jonson
2015:102]. Close-out netting provisions in interna-
tional master agreements in financial markets are
drafted based on two contractual models - set-off
and conditional novation. While conditional nova-
tion requires those transactions to be terminated and
replaced by the net amount representing the balance
of their market values the set-off model suggests that
the obligations under transactions become due and
payable irrespective of their term and subsequent
offsetting of those amounts. ISDA Master Agreement
sets out an example of conditional novation contrac-
tual language. Set-off model is embedded into stand-
ard contracts in repo, securities lending and inter-
bank deposit markets®.

The process itself is quite complex since it involves
multiple stages. Some say that the exact number of
those stages is three [Benjamin 2007:268] while oth-
ers maintain that four stages are present when it
comes to closing out derivative transactions [Paech
2016:864]. As ISDA contractual documentation,
EXC master agreements dwell upon the conditional
novation approach®. The most obvious ground to
trigger close-out netting is an insolvency of a coun-
terparty. FXC agreements contain a very broad list of
insolvency related events such as his trigger of close-
out netting is formed in various forms®. Close-out
netting may commence in an automatic manner as in
some countries this is required to match insolvency
law requirements’.

Other events of default include cross-default, fail-
ure to pay, breach of representation, credit support
default, default under specified transaction and some

others. As default is the result of an undesirable be-
havior of a counterparty [Braithwaite 2012:787], all
those events are related to the violation of the obliga-
tions by the party vis-a-vis its counterparty under an
EXC agreement (failure to pay, default under speci-
fied transaction), a provider of personal security un-
der a guarantee or suretyship (credit support default)
or other counterparties ( in such circumstances it
is not surprising that a solvent party would like to
close-out its transactions. Apart from that the par-
ties to FXC agreement may establish an event of
default of their own and indicate it in the schedule
(for agreements other than IFXCO) or the adherence
agreement to IFXCO. The early termination date is
designated unless the parties agree to automatic ter-
mination of transactions. Until such date occurs, the
terminating party is required to calculate the result-
ing gains and losses due to the early termination of
foreign currency transactions.

Collateral is widely used in financial markets,
moreover, some financial transactions involve collat-
eral from the outset - this is relevant for repurchase
agreements and securities lending arrangements.
Repurchase agreements are entered into between a
party having securities and wishing to obtain financ-
ing and another party ready to provide funds and
take collateral as a title transfer security. In essence,
repurchase transactions have the same economic
profile as a loan agreement secured by a pledge of
equities or bonds, although the legal form of those
arrangements is different. The same is relevant for
securities lending contracts where a party interested
in obtaining securities for a period takes them from
another party. Contractually, these trades are put in
paper in over-the-counter markets using GMRA and
GMSLA agreements.

3 The master agreements based on that approach are widely spread - apart from GMRA and GMSLA an English law governed
standard agreement for interbank deposits also allows financial institutions to close out their transaction through acceleration
of mutual obligations rather than their early termination See: The 1996 International Deposit Netting Agreement URL: http://
www.efmlg.org/Docs/Meeting%2013/ltem%205%20Deposit%20netting.pdf (accessed 19.03.2023).

3 The European Financial Markets Lawyers Group conducted a comparative analysis of various master agreements’ provi-
sions on close-out netting with a particular emphasis on the determination of fair values, termination currency, fallbacks for
determination of securities market values and discretion granted to the non-defaulting party. The scope of analysis included
ISDA 1992, ISDA 2002, GMRA 1995, GMRA 2000, GMSLA 2009, and EMA 2004.

% For instance, in accordance with the definitions section of IFEMA, "Insolvency Proceeding” means a case or proceeding
seeking a judgment of or arrangement for insolvency, bankruptcy, composition, rehabilitation, reorganization, administra-
tion, winding-up, liquidation or other similar relief with respect to the Defaulting Party or its debts or assets, or seeking the
appointment of a trustee, receiver, liquidator, conservator, administrator, custodian or other similar official (each, a "Custo-
dian") of the Defaulting Party or any substantial part of its assets, under any bankruptcy, insolvency or other similar law or any
banking, insurance or similar law governing the operation of the Defaulting Party” Thus, a flexibility with respect to insolvency
proceedings taking place in various jurisdictions is effectively achieved.

% For example, automatic termination of transactions is a statutory requirement in Germany and Japan while under Hong
Kong law automatic termination of transactions is not necessary to achieve the aims of close-out netting. See: Miller E., Usher
G. Commentary on the ISDA Master Agreements. — Fieldfisher.com. February 4, 2008. URL: http://www fieldfisher.com/pdf/
commentary-isda-master-agreements.pdf (accessed 19.03.2023).
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In contrast to securities repurchase and lending
transactions forwards and options on foreign cur-
rency market do not have embedded security per se.
Although a risk-reduction effect of close-out netting
and other netting types is quote obvious these con-
tractual instruments are not able to eliminate uncer-
tainties pertaining to financial transactions. After
netting is close-out netting is applied, one of the par-
ties is still exposed to the payment of the net amount.
To be on the safe side, alongside netting the parties
use so-called financial collateral in the form of cash
and liquid securities. Collateral terms are very sensi-
tive, therefore collateral arrangements involving New
York law may be negotiated for more than a year. On
the whole, collateral annexes are widely spread in in-
ternational and domestic financial markets.

ISDA Credit Support Annex (CSA) traditionally
plays the role of a risk mitigator and security under
derivatives transactions. CSA envisages the oppor-
tunity to mutually exchange variation margin in the
form of cash and securities in case the balance of
mutual obligations shifts and is currently available in
two major forms. 1995 ISDA Credit Support Annex
(Transfer — English Law) is exclusively governed by
English law while pledge exists in two forms under
the laws of England and Wales as well as under the
laws of the State of New York. Other examples of an-
nexes to standard master agreements facilitating the
use and transfer of financial collateral include collat-
eral documentation of the European Banking Feder-
ation and German banking union. Russian standard
documentation which is essentially based on ISDA
templates also includes an agreement governing the
transfer of margin amounts under Russian law. The
collateral is provided using 1999 collateral annex to
FEIMA, IFEMA or ICOM Master Agreement (Col-
lateral Annex)¥.

Collateral Annex provides model contractual
terms for collateralization of foreign currency for-
wards and options through one-way delivery of col-

lateral. As the annex is governed by New York law®,
FXC obtained relevant enforceability opinion from a
prominent law firm Sullivan & Cromwell* and made
it freely available®. The opinion states that the annex
constitutes “valid and legally binding obligation of
each party enforceable against such Party in accord-
ance with its terms subject to bankruptcy, insolvency
conservatorship, receivership, fraudulent transfer,
reorganization, moratorium and similar laws of gen-
eral applicability relating to or affecting creditors’
rights and to general equity principles™'.

Under the annex a security interest is created in
the form of first priority continuing security interest
in collateral*. The collateral can be delivered in cash
and US treasury securities although the parties may
designate any kind of security they see fit. Despite the
existence of security interest in collateral, the parties
may sell, pledge, assign, invest, use, and comingle
collateral giving the parties the necessary degree of
flexibility. To reflect the needs of the parties in a more
precise manner, an independent amount, a threshold
amount and the minimum delivery amount may be
selected.

5. Governing law and enforceability issues.

According to the governing law clauses of FXC
agreements the parties thereto are free to choose
from English law, the laws of the State of New York
and Japan. The existence of governing law clause is
hard to underestimate due to ambiguity surrounding
the determination of applicable law with respect to
master agreements in absence of parties’ choice. Pri-
vate international law of the European Union whose
contract law is unified based on Rome I Regulation®
contains clause 3(1) of providing that a contract may
be governed by the law chosen by the parties. Similar
provisions embracing the party autonomy in select-
ing applicable law are present in other statutes on
conflict of laws** as most jurisdiction follow the same

% The Financial Markets Lawyers Group: Collateral Annex. URL: https://www.newyorkfed.org/fmlg/documentation/collateral.

html (accessed 19.03.2023).
38 See clause 8.2 of the Collateral Annex.

¥ The firm was established in 1879 and is headquartered in New York. URL: http://www.sullcrom.com (accessed 19.03.2023).
40 The Financial Markets Lawyers Group: Sullivan and Cromwell opinion. URL: https://www.newyorkfed.org/medialibrary/
microsites/fmlg/files/legalenforceopinion.pdf (accessed 19.03.2023).

4 See clause 3 of the Sullivan and Cromwell opinion.
42 Clause 2.1 of the Collateral Annex.
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4 European Union: Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law ap-
plicable to contractual obligations (Rome I). URL: http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32008R0593
(accessed 19.03.2023).

4 Bundesgesetz Uber das Internationale Privatrecht (IPRG) vom 18. Dezember 1987. URL: https://www.fedlex.admin.ch/eli/
cc/1988/1776_1776_1776/de (accessed 19.03.2023).
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approach [Boger 2013:238]. Given the importance
of applicable law choice, FXC heavily relies on the
conflict-of-laws principle, lex voluntatis.

An organic development of the freedom of con-
tract, this principle allows the parties to elect the
applicable law in the agreement either explicitly or
implicitly, and the law chosen may have no relation
to any of the parties, as well as the place of contract
execution or performance. Sometimes the choice
of law may not guarantee the application of all the
rules existed in the law selected by the parties. Public
policy argument may intervene either on the dispute
resolution stage or during the recognition and en-
forcement of the court decision. Moreover, overrid-
ing rules of domestic law may be directly applicable
and they capable of compromising the functioning of
law chosen by the parties.

Financial master agreements generally contain
choice-of-law provisions, and it is typical for an in-
ternational master agreement to expect that the par-
ties elect the governing law of the contract [Boger
2013:237]. For these purposes, the law of England
and Wales or the laws of the State of New York is usu-
ally chosen®, and ISDA master agreements is a valid
example of such a solution to the conflict-of-laws
problem. However, considering Brexit ISDA pub-
lished versions of its agreements under French* and
Irish law*. GMRA is exclusively governed by English
law while GMSLA follows the same pattern*.

Generally, Russian banks and corporates are free
to conclude any agreement they deem appropriate
and make these selections. Private international law
rules related to the choice of laws are present in the
Civil Code of the Russian Federation (Part III). Rel-
evant articles include article 1210 (choice of law by
the parties to the contract), 1211 (the law applicable
to the contract in absence of the agreement on choice
of law between the parties) and 1215 (the scope of

the law applicable to the contract). Lex voluntatis is
the natural consequence of a more general principle
of the private law, the freedom of contract. In accord-
ance with article 1210 the parties are free to choose
any law.

Therefore, Russian court will uphold the choice of
English, New York or Japanese law as well as any oth-
er choice of law made by the parties to FXC master
agreements in case the parties chose Russian court as
a dispute resolution venue instead of English, Japa-
nese or New York courts® as recommended by the
drafters of FXC documentation®. This is even more
notable given that some countries do not embrace lex
voluntatis to the full extent [Boger 2013:237]. Nota-
ble exceptions include China and USA that require
some degree of connection with the legal system of a
country whose law is chosen as the governing law of
the contract [Boger 2013:241].

Although the default FXC master agreements ju-
risdiction clauses set out state courts as a jurisdic-
tion venue, arbitration clauses are also used in OTC
financial markets. The case of ISDA shows that arbi-
tration clauses may replace default dispute resolution
provisions in the ISDA Master Agreement®. Given
that Russia is the participant of the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards*, the arbitral award with respect to a dispute
involving FXC agreement may be enforced in Russia
subject to usual reservations. However, FXC docu-
mentation lacks applicable court practice to give the
degree of predictability that professional participants
of international financial markets may seek. Moreo-
ver, enforceability of netting and collateral provisions
present in FXC documentation depends on the rules
of local bankruptcy law. When a counterparty goes
insolvent, the validity of contractual provisions is
derived from lex contractus, but their effect within
insolvency proceedings is dependent on lex fori con-

4 See Part 4 of the Schedule to 1992 and 2002 ISDA Master Agreements stating that the agreement will be governed by and
construed in accordance with English law or the laws of the State of New York (without reference to choice of law doctrine).
4 The 2002 ISDA Master Agreement (French Law). URL: https://www.isda.org/book/2002-isda-master-agreement-french-law-
pdf/ (accessed 22.05.2023).

4 The 2002 ISDA Master Agreement (Irish Law). URL: https://www.isda.org/book/2002-isda-master-agreement-irish-law-pdf/
(accessed 22.05.2023).

“ See paragraph 17 GMRA and paragraph 23.1 GMSLA 2010.

4 The jurisdiction in selected in the jurisdiction clauses of FXC agreements. See e.g. the jurisdiction clauses of ICOM and ad-
herence agreement

0 Subject to public policy exception and overriding mandatory rules of domestic law (articles 1193 and 1192 of the Civil Code
of the Russian Federation

1 The 2018 ISDA Arbitration Guide URL: https://www.isda.org/a/fVWgE/ISDA-2018-Arbitration-Guide-—Version-2.1-
May-31-2022.pdf (accessed 19.03.2023).

52 UNCITRAL: Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards.URL:https://uncitral.un.org/
en/texts/arbitration/conventions/foreign_arbitral_awards/status2 (accessed 19.03.2023).
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cursus. The latter may contain a miriad of provisions
compromising the operation of close-out netting
starting with cherry picking rights of the insolvency
administrator and ending with insolvency set-off
prohibition.

As close-out netting resembles insolvency set-off,
those jurisdictions opposed to that insolvency in-
strument are potentially toxic for master agreements
based on close-out netting mechanism. Cherry-
picking rights is another example of insolvency im-
pediments in the way of effective close-out netting
functioning®. An insolvency administrator or simi-
lar official is vested with rights to assume or reject
contracts and leases of an insolvent debtor. Master
agreement is aimed to produce multiple derivative
transactions with different financial results depend-
ing on the underlying rates, prices, indexes and other
parameters. Since those rates are potentially volatile,
some of the master agreement transactions may be
in-the-money (meaning profitable) for the insolven-
cy debtor while others are out-of-the money. There-
fore, a person supervising the bankruptcy proceed-
ings is interested in assuming profitable contracts
and rejecting those appearing to the detriment of the
insolvent entity.

Russian rules aimed at close-out netting enforce-
ability are embedded into Federal Law No. 127-FZ
dated 26 October 2002 “On Insolvency (Bankrupt-
cy)” (the “Russian Insolvency Law”) and contain
provisions achieving the prevention of cherry pick-
ing and application of insolvency set-off restriction
to close-out netting. However, the list of associations
drafting recognized agreements is quite short and is
currently limited to ISDA, ICMA and Futures Indus-
try Association®. All other standard master agree-
ments including those published by FXC remain in
the grey area. As a side note, UNIDROIT does not
recommend restricting the list of industry agree-
ments for financial transactions for the purposes of
close-out netting®, and FXC master agreements rec-

ognition by the Russian regulators will be a valuable
step in bringing Russian laws in compliance with the
approach adopted by UNIDROIT.

Another sensitive issue is the link between close-
out netting enforceability under FXC Agreements
and their reporting to National Settlement Deposi-
tory (NSD), Russian licensed trade repository col-
lecting information on operations with derivatives in
line with the recommendations adopted at G20 Pitts-
burg Summit back in 2009%. Although NSD added
FXC Agreements to the list of acceptable standard
contracts alongside ISDA contractual templates”,
FXC Agreements lack necessary language incentiv-
izing Russian counterparties to report information
on their conclusion to Russian repository. The rep-
resentatives of the Central Bank of Russia opined
on the reasonability of lifting the provision of in-
formation to trading repository as the requirement
for close-out netting enforceability®®, however the
relevant provisions of Russian Insolvency Law still
remain in force. Thus, de-linkage of netting and re-
porting represents another area for legislative reform
benefiting potential users of FXC Agreements.

7. Conclusion

FXC master agreements provide a great variety
of templates for derivative transactions involving
foreign currency. Following recent trends in foreign
exchange markets FXC shifted from issuing separate
master agreements for various kinds of foreign ex-
change products to one single agreement, IFXCO.
Neither separate master agreements produced by
FXC, nor IFCXO can successfully compete with
ISDA templates. Nevertheless, in case financial insti-
tutions wish to avoid complexity in structuring their
commercial relationship involving foreign currency
trades, FXC contractual templates prove to be an op-
tion to consider. FXC master agreements suggest risk
mitigation tools such as close-out netting and col-
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53 |SDA: The description of cherry picking can be found in the letter of ISDA to Chilean Central Bank. URL: https://www.isda.
org/a/iPiDE/letter-to-chilean-central-bank.pdf (accessed 19.03.2023).

5% Bank of Russia Ordinance No. 5516-U dated July 29, 2020“On Approval of the List of Foreign Organizations Developing (Ap-
proving) Exemplary Terms of an Agreement (Other Similar Documents) for the Purpose of Applying Clause 5 of Article 51.5 of
Federal Law No. 39-FZ dated April 22, 1996 “On the securities market”. (In Russ.). URL: http://www.consultant.ru/document/
cons_doc_LAW_361457/ecc4997dde51a91f553b87a44a80f1d5163f16e9/ (accessed 22.05.2023).

55 UNIDROIT: Principles on the operation of close-out netting provisions. URL: https://www.unidroit.org/instruments/capital-
markets/netting/ (accessed 22.05.2023).

%6 G20 Leaders Statement: The Pittsburgh Summit. URL: http://www.g20.utoronto.ca/2009/2009communique0925.html (ac-
cessed 19.03.2023).

7 MOEX: Album of paper forms of messages. URL: https://repository.nsd.ru/services/printforms (accessed 19.03.2023).

8 The view was expressed by the Bank of Russia Financial Market Development Department employees E. Abasheeva and
A.Teplova in 2015 URL: http://www.cbr.ru/content/document/file/95549/reporting.pdf (accessed 19.03.2023).
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lateral matching best standards in financial markets
and making it a contractual standard capable to be
used in international financial markets. Unfortunate-
ly, EXC agreements cannot be successfully enforced
within Russian insolvency proceedings against Rus-
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