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TRIAL IN ABSENTIA AND THE MODERN
INTERNATIONAL CRIMINAL PROCEDURE

INTRODUCTION. The article discusses the theoreti-
cal and practical problems of conducting trials in the
absence of the accused (in absentia) in international
criminal courts and tribunals.

MATERIALS AND METHODS. The article is based
on international human rights treaties that regulate
the rights of the accused in criminal proceedings, the
statutory and procedural documents of these courts,
and the practice of interpreting and applying the right
of the accused to be present at the trial.

RESEARCH RESULTS. International human rights
treaties establish the minimum rights of the accused in
criminal proceedings. Among these rights is the right of
the accused to be present at the trial. However, the
practice of interpreting this right by the relevant con-
ventional international bodies and international crim-
inal courts and tribunals imposes significant limita-
tions. A number of such restrictions appear to be both
reasonable and justified. However, in many cases the
restrictions are arbitrary and their justification is le-
gally flawed.

DISCUSSION AND CONCLUSIONS. Universal
and a number of regional international human rights
treaties, in particular, the International Covenant on
Civil and Political Rights of 1966 contain norms that
are binding not only for states in their application of
national law, but also establish general human rights
standards in international law. Due to this circum-
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stance, the provisions of such treaties bind any institu-
tions operating directly in the system of international
law, in particular, international criminal courts and
tribunals. Thus, international criminal courts and tri-
bunals are bound by the provisions of these treaties, not
only in terms of their implementation, but also in terms
of their interpretation. The practice of these courts
demonstrates a very inconsistent application and not
always convincing interpretation of the rights of the ac-
cused in general and the right to be tried in his pres-
ence. Currently, this practice is trying to change the
previously formed trend towards increasingly severe
restrictions on exceptions to the right of the accused to
be tried in his presence.
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NMPOBEAEHWE 3AO4YHOIO CYAEBHOIO
PASBUPATEJIbCTBA B COBPEMEHHOM
MEXOYHAPOAHOM YIOJIOBHOM

NMPOLIECCE

BBEJEHME. B cmamve paccmampusaromcs me-
opemuueckue u npakmuueckue npoonemvl npose-
deHus 3a0uHvlx cyOeOHbix npoueccos (in absentia) 6
MeHOYHAPOOHBIX Y20TI08HBIX CYOAX U MPUOYHATIAX.
MATEPUAJIBI W METOIODBI. OcHosoii 0ns
cmamou  AGAAOMCT  MeHOYHAPOOHbLE  002080PbL
6 obnacmu npae uenoeexa, pezynupyrousue npa-
6a 008UHAEMbIX 6 Y207106HOM Npouecce, YCmasHvle
U npoueccyanvhvie 0OKYMeHMbl OAHHLIX CY008 U
NpAKmuKy monko8aHus U npumeHeHus npasa o6-
BUHSEMO20 NPUCYMCE068aMb HA NPoecce.
PE3YJIBTATBI VICCIIEDOBAHWS. MexcoyHa-
POOHDBIE 002080PbL NO NPABAM HeTI08eKA YCHAHABIU-
8a101M MUHUMATIbHbLE NPABA 006UHTEMO20 6 Y207106-
Hom npouecce. Cpedu 0aHHbIX NPA6 HA36aHO NPABO
006uHseMO020 npucymcmeosamv Ha npouvecce. O0-
HAKO NPAKMUKA MONK0B8AHUL 0AHHO20 NPABA COOM -
8eMCMBYIOUAUMU KOHBEHUUOHHBIMU MeNOYHAPOO-
HOIMU 0P2AHAMU U MEHOYHAPOOHLIMU Y20NI08HBIMU
cyoamu u mpubyHanamu ycrmanaenueaem cyuje-
cmeeHHble o2paHuueHus. Pao makux ozpaHu4eHuil
npedcmasnaOmcs Kax pasymMHvimu, max u 060cHo-
sanHoimMu. OOHAKO 60 MHOUX CTLYHASX 02PAHUYEHUS
HOCAM NPOU3BOTIbHYLLL XapaKmep, a ux 000cHOBaHUe
ABTIACMCS OPUOUHECKU OeeKMHBIM.
OBLCYJKIEHME M BbIBOIbI. Ynusepcanvruvie
U pAO PecUOHATLHBIX MeHOYHAPOOHBIX 002080P06
1o npasam uenosexa, 6 uacmuocmu, Mexoynapoo-
HOLTL NAKM 0 2PANOAHCKUX U NOTUMUYECKUX Npa-
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8ax 1966 2. codepicam HOPpMbL, KOMOPbLe TBITIOMCS
00513aMenvHbIMU He OIbKO OIS 20CY0ApCcme 6 Ux
npumeHeHUU HAUUOHATILHO20 NPABA, HO U yCma-
HABNUEAOM 00UsUe CTAHOApMbL NPpas 4enoeeKa 6
MmexoyHapooHom npase. B cumy 0annozo o6cmos-
Mesbcmea, NONONeHUs MaKkux 002060pP06 C6:3bi-
earm mo0vle UHCMUMymol, Oelicmeyrnoujue Heno-
cpedcmeenHo 8 cucmeme MexOyHAPOOHO2O NpaAsa,
8 HACMHOCMU, MeNOYHAPOOHble Y207108Hble CYObL
u mpubynanol. Takum 06pazom, mexoyHapoOHvle
yeonoeHovle cyOvl U MPUOYHATbL CBA3AHbL NOIONHCE-
HUAMU OAHHBIX 002060p06, He TMOJILKO 68 B0NPOCAX
UX UCNOTHEHUS, HO U 8 B0NPOCAX UX MOTKOBAHUS.
IIpakmuxa OesmenvHocMU yKA3aHHbIX CY008 Oe-
MOHCIpPUPYem 6ecbMa Henocne008armenvHoe npu-
MeHeHuUe U He 6ce20a ybedumenvHoe MONKO6aHUE
npae 006uUHAEMbIX 8000U4e U NPABA ObIMb CYOUMBIM
6 e20 npucymcmeuu. B nacmosiujee 8pems 0aHHAS
Npaxmuxa nolmaemcs UsMeHUmMs paree copmu-
po6asULYIOC meHOeHYUU K B6CE Ooree HecmKomy
02PAHUMEHUI0 UCKTIIOHEHULL U3 NPasa 006UHAEMO20
6viMb CYOUMBIM 6 €20 NPUCYMCIMBULL.

KITIOYEBBIE CJIOBA: mexcoyHapooHuviii y207106-
HbLTi npolecc, 3a04Hoe cyoebHoe pasoupamenvcmeo,
cy0ebHbIti npoyecc in absentia, npasa 066uHIEMO0,
Mexnoynapoonwiti  yeonosHviti cyd, Cheyuanvolil
cy0 no Jlusany, MexoyHnapoorviii mpubyHan no
6visuteti FOzocnasuu
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1. Introduction

he legal status of the accused in modern in-

ternational criminal proceedings is a very

topical theoretical and practical problem
of modern international law'. The increase in the
number of international criminal courts and tribu-
nals (hereinafter - ICCT), as well as the number of
international trials, poses new problems of this kind
[Zappala 2003:10-25]. One such problem is ensuring
the rights of the ICCT’s accused? in particular, the
right to be tried in his or her presence [Wladimiroff
2000: 415-450]. Often this right is considered as the
prohibition of trial in absentia, though this approach
is narrower.

2. Trial in absentia in domestic legal systems

The right of the accused to be tried in his or her
presence in international treaty law has been derived
from the practice of domestic legal systems. Analyz-
ing the issue of the trial in absentia in national le-
gal systems, one should note the fundamental theo-
retical difference in the approach to this issue in the
common law countries (ComLC), on the one hand,
and civil law countries (CivLC), on the other. In the
ComlLGC, the jurisdiction of the court is understood
as a real opportunity to judge a particular person and
apply a specific rule of law to him. Therefore, juris-
diction in the ComLC arises, as a general rule, at the
moment when a person is in the hands of justice. The
main emphasis in the understanding the jurisdiction
in CivLGC, is on the power of the court to pronounce
its opinion on questions of law, which can be done
without the presence of the accused.

In CivLC the prohibition of in absentia trials is
enshrined in the criminal procedure legislation and
sometimes even in constitutions. For example, in
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Asmop 3as6/ns1em 06 omcymcmeu KOHOAUKMA UH-
mepecos.

para 2 of article 123 of the Constitution of the Rus-
sian Federation, as a general rule, trial in absentia is
not allowed. Article 47 of the Code of Criminal Pro-
cedure of the Russian Federation (CCPRF) establish-
es the right of the accused to participate in the trial
of a criminal case in the courts of the first, appeal,
cassation and supervisory instances. Thus, the term
“accused” should be interpreted in a broad sense
within the meaning of para 16, part 4, article 47 of
the CCPRE, the right to be present at the trial extends
to all levels of the proceedings, including the stage af-
ter the entry of the sentence into force. According to
para 1 of article 247 of the CCPRE, the criminal trial,
as a general rule, is carried out with the obligatory
participation of the defendant. If the circumstances
that served as the basis for proceedings in absentia
are eliminated, the court decision made in absentia is
canceled at the request of the convicted person or his
defense counsel, and the subsequent trial is carried
out in the usual manner (para 7 of article 247 of the
CCPREF). This norm was completely unreasonably
criticized by some experts [Kazakov 2009:220] who
do not take into account that the conditional nature
of the trial in absentia is regulated not only by the
norms of Russian domestic law, but also by interna-
tional law. Exceptions to this rule are possible, but
can be established only in the case expressly provided
for by the Russian federal law. In 2006, in connec-
tion with the ratification of the Council of Europe
Convention on the Prevention of Terrorism, amend-
ments were made to the CCPRE, according to which
the trial in the absence of the defendant may be pos-
sible only in exceptional cases and only in relation to
the crimes of grave and especially grave nature.

It should be emphasized that some kind of pro-
ceedings in absentia are allowed in the countries of
both legal systems and all criminal procedure mod-
els (inquisitorial, adversarial and mixed). The differ-

' Mezhdunarodnaya ivnutrigosudarstvennaya zashchita prav cheloveka: uchebnik. Pod red. L.Kh. Mingazova [International and
domestic protection of human rights: a textbook. Ed. by L.H. Mingazov]. Moscow: Prospekt. 2021. P. 317. (In Russ.).
2 Mezhdunarodnaya i vnutrigosudarstvennaya zashchita prav cheloveka: uchebnik. Pod red. L.Kh. Mingazova [International and
domestic protection of human rights: a textbook. Ed. by L.H. Mingazov]. Moscow: Prospekt. 2023. P. 209. (In Russ.).
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ence lays is only in the grounds and redistribution of
exceptions. Thus, the inquisitorial model is charac-
terized by wider opportunities for holding a trial in
absentia, with the possibility to conduct a new trial
with the participation of the accused, when he or she
is arrested. For example this approach was confirmed
by the Federal Court of Switzerland when in 2001 it
indicated that a person previously convicted in ab-
sentia should be provided with the right to a re-trial.

3. Trial in absentia in international
human rights law

For the first time, a direct ban on holding a trial
in absentia on international level was enshrined in
para 3d of article 14 of the International Covenant on
Civil and Political Rights (CCPR), which states that
everyone has the right to be tried in his presence [La-
zutin et al. 2020: 208-210]. The same provision was
also enshrined in para 4e of article 75 of Additional
Protocol I and article 6.2.e of Additional Protocol II
to the 1977 Geneva Conventions for the Protection
of Victims of War.

In Dieter Wolf v. Panama Human Rights Com-
mittee (HRC) noted that the concept of a fair trial
should be interpreted "taking into account the fulfill-
ment of the conditions of equality of arms and ad-
versarial process." HRC also emphasized that these
conditions are not considered fulfilled when the ac-
cused deprive the possibility of personal presence in
the proceedings.

This right is not directly or expressly enshrined
in any other international treaty. For example article
6 (fair trial) of the European Convention of Human
Rights and Fundamental Freedoms does not express-
ly mentioned trials in absentia. In the same time, Eu-
ropean Court of Human Rights (ECHR), in its prac-
tice of interpreting article 6, includes in the concept
of a fair trial the right of the accused to be tried in his
or her presence (however, stipulating the possibility
of certain restrictions). In Colozza v. Italy, the ECHR,
applying a teleological interpretation [Lazutin et al.
2020 2020:212], held that, despite the absence of an
expressed right to be tried in his presence, article 6.1
of the ECHR must be understood as suggesting such
a right [McDonald 2000: 547].

In general, the position of international human
rights bodies is that, although the process in absentia

in exceptional circumstances can be recognized as
legal, but only if a number of conditions are strictly
observed. In the Sejdovic v. Italy, the European Court
of Human Rights ruled that trial in absentia, in the
absence of evidence of his subpoena, is a violation of
the right to a fair trial under article 6 of the ECHR
[Motrokhin 2015:202-203]. In Stanford v. UK the
same court noted that the European Convention
granted the accused not a simple right to be present
at the trial, but the right to participate, moreover, to
participate effectively. European Court emphasized
that this right is an integral part of the principle of a
fair trial under para 1 of the article 6 of ECHR. This
approach been confirmed in a number of other cases.

4. The early legal regulation of the trial
in absentia in international tribunals

The first case in which the question of the legiti-
macy of holding an international trial in absentia
arose was the trial against William II of Hohenzo-
llern. Article 227 of the Versailles Treaty of 1919
provided the constitution of the special tribunal for
trying the former German Emperor. However, this
trial did not take place due to the fact that the Neth-
erlands refused to extradite the accused. It is difficult
to say to what extent this very refusal of extradition
became a decisive obstacle to the conduct of the trial.
Nevertheless, there are material fact (whatever inter-
pretation of it could be) to state that the beginning
of the formation of international criminal procedure
was associated with a negative attitude towards the
trial in absentia.

The practice of the International Military Tribu-
nal (IMT) shows the different approach to trial with-
out the accused present. One of the IMT accused,
namely Martin Bormann, was tried in Nuremberg in
absentia. However, this decision was not an easy one.
During the 1945 Potsdam Conference, in response
to Clement Attlee’s remark that he considers Hitler
alive and proposes to include him in the list of the
accused, losif Vissarionovich Stalin replied: “But he
is not in our hands™. This reply shows that that time
I.V.Stalin did not consider it correct to conduct a trial
in absentia even over a living Hitler.

However, later the compromise on the issue of
the trial against not present accused was reached.
Article 12 of the Charter of the IMT states: if a de-

3 Berlinskaya (Potsdamskaya) konferentsiya rukovoditelei trekh soyuznykh derzhav - SSSR, SShA i Velikobritanii 17 iyulya-2 avgusta
1945 [Berlin (Potsdam) Conference of the Leaders of the Allied Powers - USSR, USA and Great Britain July 17 - August 2, 1945].
Moscow: Izdatel'stvo politicheskoi literatury Publ.1984. P. 248-249. (In Russ.).
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fendant “has not been found or if the Tribunal, for
any reason, finds it necessary, in the interests of jus-
tice, to conduct the hearing in his absence” M. Bor-
mann was tried in absentia and sentenced to death.
It is interesting to note that the conduct of trial in
absentia against M. Bormann laid the foundation
for the guarantees of such trial. First, the notice* in
newspapers was posted in Bormann’s hometown for
a month®, and also read over the radio. Thus, the Al-
lied Powers laid down the principle of prior notice to
the accused of the conduct of the trial. Although this
form of notice is difficult to qualify as "ensuring" the
notification of the accused. Secondly, the defendant
M.Bormann was assigned a lawyer (EBergold).

During the trial, EBergold tried to challenge the
jurisdiction of the IMT over his client in connection
with the death of the accused. At the time of the trial,
Bormann's death was not confirmed, and therefore
the court denied the lawyer's claim. However until
the last day, Bergold maintained his position on can-
celling of the proceeding against dead accused or,
alternatively, suspending the proceedings until the
accused could be questioned in court viva voce.

It should be noted that conducting a trial in ab-
sentia in a joint trial (in the presence of other defend-
ants) is clearly poses the absent accused in a more
disadvantaged position compared to other defend-
ants. This was clearly seen at the Nuremberg trial as
well as at some of some recent trials (for example in
the notorious trial in the Netherlands court on the
MH-17 flight in 2022).

5. Legal regulation of the trial in absentia
in the modern international tribunals

In the modern international criminal courts
and tribunals, the right of the accused to be pre-
sent during the trial [Vasyakina 2018-2019:60] was
enshrined in 1993, when the Statute of the Interna-
tional Tribunal for the Former Yugoslavia (ICTY)
established this rule in article 21.4.d of the ICTY's

Statute. Again, it was not an easy decision. As Judge
G.McDonald (USA) stressed that the question of tri-
al in absentia was one of the main stumbling blocks
between the judges during their deliberation on the
adoption of the Tribunal’s Rules of Procedure [Rob-
inson 2000:554-555]. For example, the proposal of
Judge A. Cassese (Italy) was considered that a trial in
absentia is admissible, but if the accused is brought
to the tribunal, he or she should have the right to
a new trial. However, it was MacDonald's proposal
that was accepted - the possibility of holding some
kind of veiled form of trial in absentia, during which
the evidence of the prosecution would be presented
and made public, and at the same time the defend-
ant's lawyer would be "present”. Despite the fact that,
at first glance, Cassese's proposal looks more strin-
gent, in fact it violates the rights of the accused to a
lesser extent. The fact is that in the first case, a trial
was envisaged, and the second proposal (which was
adopted) only provides for the reading and publica-
tion (i.e. creating a public outcry) of the allegations
of the prosecution in the presence of a lawyer (one-
sided hearings instead of an adversarial process!). It
is no coincidence that it was somehow recognized
even by one of the judges of the ICTY (albeit in an
attempt to justify the legality of this procedure)®.
Thus, Rule 61 “Procedure in the event of the
impossibility of executing a warrant of arrest”, was
included in the Rules of Procedure and Evidence.
According to this Rule, the prosecutor must present
evidence of the guilt of the person concerned, while
he may, but is not obliged (!) to present witnesses.
At first sight, as can be seen from paragraph D, the
purpose of this procedure is - in the event that judges
have recognized that there is substantial evidence of
the guilt of individuals - issuance of an international
arrest warrant. However, this purpose is in fact a clear
repetition of Rules 47 and 55, which already provide
for the issuance of an arrest warrant. Although the
text of these Rules does not contain the word “inter-
national’, it is clear that the warrant issued by the in-

4 Nuremberg Trial Proceedings Vol. 1: Order of the Tribunal Regarding Notice to Defendant Bormann. URL: https://avalon.law.
yale.edu/imt/v1-04.asp (accessed 12.01.2023).

> The notice in particular says: “If Martin Bormann appears, he is entitled to be heard in person or by counsel. If he fails to appear,
he may be tried in his absence, commencing November 20, 1945 at the Palace of Justice, Nuremberg, Germany, and if found guilty
the sentence pronounced upon him will, without further hearing, and subject to the orders of the Control Council for Germany, be
executed whenever he is found”.

¢ See the dissenting opinion of Judge Sidhwa in Prosecutor v Rajic. The judge argued that the procedure under rule 61 was
forced to inform the public about the charges against specific individuals. Thus, one of the main tasks of the ICTY was once
again confirmed as a weapon of ideological and psychological warfare against the Serbs. ICTY: Prosecutor v. Rajic. Review of
the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence. September 13, 1996. Separate Opinion of Judge
Sidhwa. Para 7. URL: https://ucr.irmct.org/scasedocs/case/IT-95-12#... (accessed 12.01.2023).
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ternational tribunal is international in nature. Thus,
the purpose of the development and adoption of
Rule 61 is different, not related to the issuance of an
arrest warrant. In the practice of the ICTY, Rule 61
has been applied in a number of cases, in particular,
in the case of D. Nikoli¢ (IT-94-2-R61), the case of
M. Marti¢ (IT-95-11-R61), the Vukovar case (IT-95-
13-R61), Rajic case (IT-95-12-R61), R. Karadzic and
R. Mladic case (IT-95-5-R61; IT-95-18-R61).

Members of the tribunal, representing the civ-
il law family, tried to recognize trial in absentia in
ICTY. Contrary to this position, the judges from
common law family prevailed. In ICTY trial in ab-
sentia was formally prohibited, but its “veiled” form
was allowed. Article 61 of the rules of procedure al-
lowed a de facto trial in absentia, which in practice
proved to be a greater violation of the rights of the
accused than the direct admission of a trial in absen-
tia with the guarantee of a re-trial. Thus, at the level
of the ICTY Statute, the trial in absentia was prohib-
ited, and at the level of the rules of procedure, it was
actually allowed.

Later all international (or internationalized)
courts and tribunals followed the ICTY approach
of recognition of the right of the accused [Kosten-
ko 2001:64] to be tried in his or her presence their
statutes (article 20 of the Statute of the International
Tribunal for Rwanda, article 63.1 of the Statute of the
International Criminal Court, article 17.4.d of the
Statute of the Special Court for Sierra Leone, Regula-
tion 2001/1 of the United Nations Mission in Kosovo
and others). In the same time, many of these courts
conducted trials in absentia. To understand this con-
tradiction it should be highlighted that the modern
ICCT distinct between the right of the accused to be
tried in his/her presence on one hand, and the prohi-
bition of the trial in absentia on another hand.

The practice of the International Tribunal for the
Former Yugoslavia appears to be very contradictory
and inconsistent [Mirovich 2012:218]. In Prosecutor
v. Blaskic ICTY’s Appeals Chamber noted that the
process in absentia is unacceptable, since in this case
establishing the guilt or innocence of the accused
is extremely difficult and even impossible’. In the
same time ICTY took different approach in the case
Prosecutor v. S. Milosevic, when in April 2005 it at-
tempted to continue the trial without the presence of
the accused. Qualifying the situation as an “attempt’,

it should be noted that not any court hearings in the
absence of the accused can be qualified as a viola-
tion of his right to be tried in his presence. So, for
example, a meeting at which a sudden situation with
the illness of the accused is discussed and at which
a decision was made to adjourn the trial would be
quite legal, since it would not violate the rights of the
accused. At the same time, holding the court session
without S. Milosevic remained only an "attempt" due
to the exceptional courage of the witness. On April
19, 2005, it was announced that "the prison doctor
recommended that the accused be left in the cell".
This caused a lengthy discussion about whether it
was possible to hold a hearing without the presence
of the accused. The prosecutor's office argued that
holding the hearing was not only possible, but also
necessary, since the accused's poor health allegedly
disrupted the normal course of the process. The court
decided to hold court hearings without the participa-
tion of the accused. Formally, the court decided to
“ensure the rights of the accused”, which meant that
S. Milosevic would have the opportunity to view the
video recording of the cross-examination. However,
the violation of the accused's right to have his trial
in his presence was prevented by the witness Kosta
Bulatovich, who refused to answer the prosecutor's
questions without S. Milosevic.

A number of objective factors show that the ju-
dicial chamber deliberately made an unlawful deci-
sion, that is, it was not an error in the interpretation
and application of law. First, the court was offered
a correct and legally justified decision (by an ap-
pointed lawyer). Secondly, even the witness himself
presented additional arguments to the court, which,
although they are optional, nevertheless, after their
presentation, exclude - in the good faith of the court -
the commission of an error by him. Thirdly, the court
hearings were held in the absence of not only the
accused, but also a medical report. Thus, the court
conducted the hearing without knowing the nature
of the accused's illness and thus was unable to cor-
rectly assess the duration of the possible break. Final-
ly, fourthly, there is every reason to believe that this
incident is one of the numerous provocations spe-
cially prepared by the ICTY against S.Milosevic. As
it turned out later, S.Milosevic was against remaining
in the cell and demanded that he be taken to court.
However, during the hearings, the prosecutor's office

7 Mezyaev A.B. Prava obvinyaemogo v sovremennom mezhdunarodnom ugolovnom protsesse (voprosy teorii i praktiki).
Avtoref. diss. ...d-ra yurid. nauk [The rights of the accused in modern international criminal procedure (questions of theory and
practice). Doctor of Juridical Sciences Degree Thesis]. Moscow. 2013. P. 23 (In Russ.).
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and the court proceeded from the thesis they them-
selves invented about Milosevic's unwillingness to
come to court in connection with his illness. Raises
questions and the medical report of the prison doc-
tor Falke, which was submitted only a few hours after
the end of the hearing on April 19. However, there is
no reason why this report (or at least the information
itself) should not be submitted immediately. Thus,
objectively, the court could not have made a mistake:
the "flaws" are too great to assume this. The totality of
these shortcomings speaks precisely about the inten-
tionality of the decision. Even if we take into account
the fact that the court considered S.Kay as the legal
lawyer of S.Milosevic (since he himself appointed
him to this position), then on that day the lawyer did
not have the authority to represent his interests from
S.Milosevic [Mezyaev 2005:94-99].

So, for example, at the trial of the Prosecutor v.
Bizimungu et al. in the ICTR, each absence of one
of the accused is preceded by a notification by the
lawyer that the accused is absent voluntarily and he
(the lawyer) has received a mandate to represent the
interests of his client on that day®. As for the decision
of the appellate chamber - and the decision of the ju-
dicial chamber was based precisely on this decision
- it cannot serve as the basis for the decision to hold
the court session in absentia, since the decision of
the appellate chamber itself concerned the question
of the "participation” of the accused in the process,
and not the holding process in absentia.

Special Court for Sierra Leone conducted the trial
in absentia in the case Prosecutor v. Sesay, Kallon and
Gbao (RUF case) in relation to the accused Augus-
tine Gbao. This accused refused to recognize this
court and the SCSL found nothing better than to in-
terpret it as his waiver of his right to appear before it.
This is a huge misinterpretation of the position of the
accused, who justifiably raised very serious questions
of law, that the Court failed to answer properly. This
misinterpretation of the legal arguments of Gbao was
actually the result of this failure to answer more fun-
damental issue related to the legality and legitimacy
of SCSL.

The same approach of recognition of the right to
be tried in his/her presence on one hand, and con-
ducting the part of the trail in absentia was demon-
strated in the practice of the Extraordinary Chambers
in the Courts of Cambodia (ECCC). Article 35(d) of
the Law Establishing the ECCC and article 81 of this

court’s Rules of Procedure prohibit trial in absentia,
but again this was the result of serious disputes be-
tween the Cambodian and international judges of
this tribunal. It is impossible not to note the influ-
ence of international legal regulation of this right on
the legal systems of states [Benderskaya 2009:36]. In
the same time during the trial in a case Prosecutor v.
Ieng Sari the part of the proceedings was conducted
in absentia.

The only international court that explicitly recog-
nizes the possibility of holding a trial in absentia is
the Special Tribunal for Lebanon (STL). Article 22 of
the STL Statute allows trials in absentia in three spe-
cific cases: the defendant's waiver of his or her right
to be present at the trial, the state's refusal to transfer
the accused to the tribunal, and failure to locate the
accused in hiding. This provision of the Statute of the
STL was applied in the case Prosecutor v. D. Ayyash
and others.

The question cannot but arise as to what was the
reason for such a sharply different attitude towards
trials in absentia, when the Special Tribunal for Leb-
anon was set up. However, the fact that the trial in
absentia has become the only trial in the STL sug-
gests that such a scenario was planned in advance.
At the same time, it cannot be ruled out that this tri-
bunal was created not so much to find out the truth,
but to declare certain political forces guilty, and the
fulfillment of this task should not have been depend-
ent on the presence of certain persons at the disposal
of the court. This version is to a certain extent con-
firmed by other "oddities" of the Special Tribunal
for Lebanon, in particular its selectivity. Against the
background of several dozen assassinations of heads
of state and government around the world, the de-
cision to create a special international court in rela-
tion to the assassination of the head of the Lebanese
government (moreover, the former one) looks like a
clear dissonance.

The STLs approach towards trial in absentia made
a bad influence in some other international courts.
For example the Bangladesh International Crimes
Tribunal (BICT) also recognized the possibility of
conducting the trial without the accused present.
However, this tribunal, despite its "international"
name, is neither international nor internationalized.
According to the classification of Prof. A.Volevodz,
BICT is a “pseudo-international” or “quasi-interna-
tional” institution [Volevodz 2011:325]. However,

8 ICTR: Prosecutor v. Bizimungu et al. Minutes of proceedings of October 26, 2007.
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the reason for inclusion of a provision on the pos-
sibility of holding a trial in absentia in the BICT Stat-
ute [Herath 2014:4] was reference to the “abolition
by the UN of the ban on holding a trial in absentia by
the adoption of the Statute of the Special Tribunal for
Lebanon” The conclusion about the “cancellation” of
the right of the accused to be present at his trial is
clearly unfounded: the UN Security Council reso-
lution on the adoption of the statute of a particular
tribunal cannot “cancel” the norms of international
treaties.

The “Lebanese precedent” was a clear dissonance
to the trend, if not towards a complete ban on tri-
als in absentia in international criminal proceedings,
then towards further restriction of such processes.
However, it was difficult to imagine that it would be-
come the basis for an almost complete reversal in this
matter.

In 2021-2022, a trial was held in the Netherlands
against those accused of shooting down an aircraft
that was flying MH-17. Although this process was
carried out in national jurisdiction, it had a pro-
nounced international character. In fact, this trial
was conceived as a trial of the Russian Federation as
a state. This is clearly evident from the nature of the
indictment, in which the defendants were chosen for
their connection to Russia's top military and politi-
cal leadership. The fact that this court did not aim to
clarify the truth is also evidenced by the course of the
investigation, in which the most important evidence
was discarded that refuted the anti-Russian version
of the prosecution. For all the accused, this trial was
held in absentia. Only one accused was represented
by a lawyer of his choice. The remaining three were
represented by counsel by appointment of the court.

On November 24, 2022, the Prosecutor of the In-
ternational Criminal Court, K. Khan, made a request
to the Pre-Trial Chamber to hold hearings on the
confirmation of charges in absentia against Joseph
Koni in the context of the situation in Uganda. This
is the first time in the history of the ICC that Article
61(2)9(b) of the ICC Statute and Rules 123 and 125
of the ICC Rules of Procedure and Evidence have
been invoked.

A number of authors emphasize a qualitatively
new stage that the world community has entered
in the last years [Ivanov, Korzhenyak, Lapikhina
2021:9]. The activity of the modern international

criminal courts and tribunals demonstrates a clear
shift in the previous tendency to the strengthening
of the fair trial guarantees to the derogation of them.
It looks as an integral part of the western approach
to create so-called “rules based order” [Vylegzhanin
et al. 2021:35] instead of international law. One of
the sharp example is the attempt of the ICCT to in-
terpret the right of the accused to be present at the
trial as a duty. During the trial in the case Prosecutor
v. Mucic et al. Judge A. Karibi-White (Nigeria) or-
dered to bring the accused to the courtroom (who
refused to come to court due to his poor health), «by
whichever method one can bring him». Only a week
later the judges were able to find some arguments to
explain the behavior of the presiding judge. The rea-
son for making such a decision was the practice of
states (which allegedly proceeds from the fact that in
such circumstances the accused is brought to court
by force). However, firstly, the practice of only a very
limited number of states of a very unclear selection’
(Britain, USA, Australia, Italy and Bosnia) was con-
sidered, and secondly, the practice of states in itself is
not a source of law in itself and at best could only be
used as an aid to the interpretation of existing rules
of law. However, the Trial Chamber did not establish
such rules of law. It is absolutely clear that this deci-
sion of the judges is not only unreasonable, but also
incorrect. The aggressive and unreasonable approach
of the presiding judge in Mucic could be compared
with the practice or other tribunals of even in other
cases of the very ICTY.

In Prosecutor v. C.Taylor the Special Court for Si-
erra Leone, the presiding judge, before starting the
trial, declared that the accused had expressly waived
the right to be present at that session, that he was rep-
resented by counsel, and in accordance with rule 60
of the Rules of Procedure, a hearing may be held in
the absence of the accused".

In Prosecutor v. Kenyatta and Prosecutor v. Ruto
cases the Trial Chamber of the International Crimi-
nal Court (ICC) held that being present at trial is not
only a right of the accused under article 67(1) (d), but
also a duty under article 63(1). This conclusion looks
very doubtful, since the assertion that a right is an
obligation is devoid of legal logic and deprives one
conclusion of its meaning. The right can be exercised
by the accused at his choice, and cannot be magically
transferred into a duty. At the same time, in the same

° De facto, the selection of legislation for this "analysis" was based on the the nationality of judges and defendants.
19 See the transcript of the hearing in the case of Prosecutor v. Ch. Taylor of 6 July 2009. P. 24270. URL: http://www.rscsl.org/
Documents/Transcripts/Taylor/6July2009.pdf (accessed 12.01.2023).
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decisions, the judicial chambers recognized their
right to give permission to the accused to be absent
during the process. Later, the ICC Rules of Procedure
and Evidence were amended to deal with the abil-
ity of the accused to be absent from the trial. In the
Appeals Chamber decision in Prosecutor v. Ruto, al-
though the defendant was allowed not to attend the
trial, exceptions were made for certain stages of the
trial [Suhfree 2019:47]. Thus, a number of trial stages
were recognized as requiring the obligatory presence
of the accused. However, the presence at the trial is
precisely the right of the accused, and not an obliga-
tion. Such a manipulation is hardly could be called as
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