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FAMILIAL AND MARITAL LAW
OF THE STATE OF ISRAEL:
PREMISES OF THE ESTABLISHMENT

AND DEVELOPMENT

INTRODUCTION. Israel is a diverse and contro-
versial state. Its laws, especially those of the area of
family and marital law, are distinctly unique. The
reason being that throughout its centuries-long his-
tory Eretz Israel (the Land ofIsrael) - the historical
name of the country, the structure of norms of this
branch of law has gone through a set of changes un-
der differentpolitical regimens.

Thegovernment ruling over this holy land at a certain
time period was to some extent influencing current
social order and the lives of Jewish people, including
such aspect as the performance of religious rituals.
Considering the specificity oftraditionalistic norms of
Judean legal system attempts of influence on itfrom
the outside have always been a big challenge. Those
norms had to be strictlyfollowed as it was of utmost
importance for the conservation of the Jewish com-
munities, Jewish culture and its authenticity, which
for centuries has been challenged by many in attempts
to modify, discriminate and even irradicate it.

Hence, in this article the authors examined the most
notable periods of the existence ofJewish communi-
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ties in Eretz Israel. Inter alia there is an analysis of
rules and measures introduced by the ruling system
under the Ottoman Empire (from year 1517 to year
1917), of decrees present under the Mandate of Pal-
estine (1922-1948), ofthe Israeli Declaration oflnde-
pendence in 1948 and of current legislation.

MATERIALS AND METHODS. The article is
based on the current Israeli legislation which con-
cerns familial and marital relations, as well as on
traditional religious code of rules and obligations
“Halakha’*which is still in action in Israel5 society. In
the article Ottoman and British-Palestinian legisla-
tion is mentioned which was inforce during the cor-
responding historical periods oftime. It is also stated
that the majority of the legislative acts in the area
offamilial and marital relationsfollow the principles
of the International law, the rulings of the Supreme
court of Israel are made according to the norms of
International law and, among other things, in con-
sideration with the Convention on the Elimination of
all Forms ofDiscrimination Against Women 01979.
For the achievement ofresultgeneral and specific sci-
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entific methods of research were applied, in particu-
lar historical-legal and comparative-legal methods of
study.

RESEARCH RESULTS. Research result consists in
presentation of current Israeli familial and marital
legislation and other religious traditional rules re-
view. It is well-proven that despite the strictness ofthe
Judean traditions, according to the clauses of the Is-
raeli Declaration ofIndependence 1948, Israel being
aJewish state is also a modern and democratic one.
Democratic principles of equality and humanism
prevail in cases where in the proceedings regarding
marital and family affairs where the rights of one
of the parties are violated, every citizen of the state
of Israel can appeal to the Supreme Court and the
Supreme Court of Justice seeking a justified sentence
andprotection ofone3 interests.

Therefore, the result of the integration of the legal
principles typical for democratic countries and the
traditional norms of Judaism current legal system
of the state of Israel was created. The mechanism
of this system comesfrom the respectfor the tradi-
tions whilst the main principles of democracy are
also followed, namely those ofjustice, equality and
humanism. This is what makes the legal system ofls-
rael unique in every aspect, including the norms of
familial and marital relations which integrate both
traditional implementations and modern aspects.

H.M. Jluesnes, O.H. 3umeHkoBa

DISCUSSION AND CONCLUSIONS. In theframes
of the present research study the authors found that
familial and marital law ofIsrael is based on norms
of the Religious law, on a special code of rules and
obligations called - ‘Halakha™ From the standpoint
ofthe development oflaw and practice, a certain role
was played by the procedural rules introduced in the
territory of Eretz Israel during the period of Otto-
man Empire. English law had a certain influence on
the development oflsraeli law in general during Brit-
ish Mandate of Palestine. Modern Israeli legislation
in thefield of marriage andfamily relations is based
on and takes into account international agreements
to which Israel is aparty.

KEYWORDS: Judaism, Halakha, traditionalism,
Rabbinical Court, Ottoman Empire, kadi, the Man-
date ofPalestine, kibbutz
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SAKOHOAOATEJIBCTBO U3PAUIA:
NMPEAOMOCBIJIKN BO3HMNKHOBEHUNA

N PASBUNTUA

BBEAEHWE. W3paunb siBnseTCA rocyfapcTBoM
cBoeobpasHbIM M MPOTMBOPEUMBLIM.  3aKOHOAa-
TeNbCTBO CTPaHbl, 0CO6EHHO B 06nacTu 6payHo-
CeMelHbIX OTHOLUEHUIA, HECOMHEHHO, YHWUKa/bHO.
MpWYrHbI TOMY KPOKTCSH B MHOrOBEKOBOW UCTO-
pumn camoin 3emaun 3pey, M3paanb (3emnsa N3pauns) -
TakoBO UCTOPUYECKOE Ha3BaHWe CTpaHbl. bpayHo-
CeMeiiHoe 3aKOHOAaTeNbCTBO V3panna nameHsnoch
Ha NPOTS>KEHUN BEKOB MO BO3LEWCTBUEM pasHbIX
MO/MTUYECKNX PEXKMMOB, OCYLLEeCTBASBLUMX MNpas-
NIeHUe B CTpaHe.

B onpeneneHHbIA nepuos, BPEMEHW OCHOBHBIMU HOp-
Mamu, onpesensBlIMMN BCHO O6LLECTBEHHYIO YU3Hb
€BPENCKOro HaceneHusl, bl HOPMbI PENUrMo3HOro
npasa, BK/IOYas U Te, KOTOpble 00693bIBA/IN K Hey-
KOCHUTEeNbHOMY COGMIOAEHMIO COOTBETCTBYHLLNX
HOPM MoBefeHWs. YunThblBas cBoeobpasve Tpagu-
LMOHANNCT CKNX HOPM WYE/CKON NpaBoBOi CUCTE-
Mbl, BAMSIHWE HA HWX W3BHE BCerfja ocTasaloCh 3a-
TPYLHUTENbHbIM.  HOpMbl  Myfdeiickoro  npasa
[OMKHbI OblM HEYKOCHUTENbHO COBNIAATHLCA BCe-
MW eBPENCKUMU 0BLLMHAMN C LeNbio COXpaHeHUs eB-
PencKoii KynbTypbl U MAEHTUYHOCTb Hapoga. B Te-
YeHWe CTONETWUA WMEHHO Ha M3MEeHeHue 3TUX
npasun 1 HOPM 6blIM HanpasfeHbl MHOTOYUC/IEHHbIE
MONbITKN CO CTOPOHbI, YTOObI U3MEHUTb, AUCKPU-
MWUHMPOBATb U [aXE YHUITOXKUTb UAEHTUYHOCTb
Hapogja.

B cTaTbe aBTOpbI paccMaTpuBalT Havbonee 3Ha-
UMMble NEPUOLbl XKU3HU eBPelCKMX 0BLMH B 3emne
W3pauns. B TOM uncie NPOBOAMTCSA aHa M3 HOpM U
npaswn, BeeAeHHbIX Npy OTTOMaHCKOW uMnepum (C
1517 no 1917 rr.), paccMOTpeHbl AeKpeThl, MPUHS-
Thle B Nepuog AelicTBuUA MaHhaTa BenvmkobpuTa-
HUM Ha ynpasneHue ManecTuHol (1922-1948 rr.),
Jeknapauusa HesasucumocTu W3pauns, npuHaTas
B 1948 r. 1 geiicTByOLLEe 3aKOHOAATENbCTBO.
MATEPWAJIbI N METO/AbI. CTaTba ocHOBaHa
Ha OeiCTBYyOLEM 3aKoHOAAaTenbCTBe M3pauns B
06nacTV perynmpoBaHust 6padHbIX U CEMENHbIX 0T -
HOLLIEHWIA, @ TaKk>Ke Ha penuriuo3HoM cOOpHUKe npa-
BUN M 0683aTeNbCTB «anaxe», KOTOpbIA Npoaos-
>KaeT [JeiCcTBOBAaTbH B M3panIbLCKOM 0bLlecTBe. B
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cTaTbe 3aTPOHYTO 3aKOHOAATEeNsCTBO OTTO-
MaHCKOiA nmnepuu 1 6pUTaHCKO-NasecTUHCKOe 3a-
KOHOA4aTeNsCTBO, [eiiCTBOBaBLUEe B COOTBET-
CTBYIOLLME Nepuofbl UCTOPUN. YCTAaHOB/EHO, YTO
60/bLUMHCTBO COBPEMEHHBIX 3aKOHOAA T €/lbHbIX aK-
TOB B 06naCTKN BpayHO-CEMENHOrO npasa cregyT
MPUHLMNAM MeXXyHapo4HOro npasa, NocTaHoBe-
Hus BepxosHoro Cypa M3paunsa npuHMMarTCca C
yYeTOM HOPM Me>K[yHapoAHoro npaea, BKIOYas
KoHBeHLuI0 06 NCKOpPeHeHUM Bcex hopM AUCKPUMU-
HaLWV >KeHWWH 1948 1. Ina LOCTV>XKeHUsApesynbTa-
Ta NPUMEHSNNCL 0BLLEHAYYHbIA W CrielyaibHble Me-

Toapl vccnefoBaHs, B TOoM yucne
NCTOPVKO-NPaBOBO/ 1 CPaBHUTENLHO-NPABOBOA
MeTOAbI.

PE3Y/NIbTATbl NCCNEAOBAHWA. PesynbTa-
TOM UCCnefioBaHNA ABNSAe T CS 0630p AeNCTBYHOLLEro
N3pannbCKoro  BpayHo-CeMEeMHOro  3aKoHoAaTefb-
CTBa M UHbIX TPAANLMOHHbLIX PENUTMO3HbLIX NPaBUN
1 HopM. [lokas3aHo, YTO, HECMOTPS HA CTPOroCThb
nyLeicknx Tpaauumnii, B COOTBETCTBUN C MONO>Ke-
HuaAMKU [eknapaumn 0 HesasucumocTu W3pawuns
1948 1., N3pannb ABNsSeTCA NPaBOBbIM U [eMOKpa-
TWYECKUM rocyfapCcTBOM. Takum 06pasom, B pe-
3ynbTaTe WHTerpauuum npaBoBbIX MPUHLMNOB,
CBOWCTBEHHbIX AEMOKpPATNYeCKOMY rocyfapcTay, U
TPaLULMOHHBIX HOPM WyZelicKoro npasa 6bina co3-
[jaHa COBpeMeHHad npasoBasA cucTema W3pawns.
MexaHW3MOM CyLLeCTBOBaHWA 3TON CUCTEMbI CNy-
YKUT yBa>KEHWe Tpaguumuid U cnefoBaHe OCHOBHBIM
MpMHLMNAaM AeMOKpaTuK1, B TOM Yucne npuHLmMnam
CrpaBsefMBOCTM, PaBHONPaBUs U rymaHusmMa. 910
[enaeT npaBoByl0 cUCTeMy M3pauns yHUKaNnbHOM
BO BCEX CBOMX acrekTax, BKNoYas HOpMbl 6payHo-
CEMeIHOro npasa, KOTOopoe CoeauHAeT B cebe OfHO-
BPEMEHHO TpajuLMOHaNN3M 1 COBPEMEHHOE perynu-
poBaHue.

OBCYXXAEHWA N BbIBOAbI. Bpamkax HacTo-
fILLEro WCCrefoBaHNA aBTopbl YCTAHOBUAW, YTO
BpayHo-cemeliHoe 3aKoHoAaTeNbCTBO W3pauns oc-
HOBAHO Ha HOPMaxpPesMro3HOro npasa, B er0 OCHOBe
NEXXUT CBOA TPagULMOHHLIX MPaBM U HOPM, HOCS-
Wuin HasBaHue «lanaxa». C nosuuMii pas3BuTUA
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npasa W MPaKTUKX OMpPefeNneHHyo pPoNb Chbirpaim
MnpoLeccyasibHble HOPMbI, BBEAEHHbIE HA TeppuTo-
pun Opel Vcpaanb («3emmmn M3pauns») B nepuog
OTTOMaHCKOn umnepun. OnpeaeneHHoe BAUSHWE
Ha pa3BuTHMe npasa V3paunsa B LeNOM OKasaio aH-
rmiickoe npaso B nepuog MaHaaTa BenmkobpnTa-
Hun. COBpPeMeHHOe 3aKOHOAAaTeNbCTBO WM3panns B
cthepe OGpayHO-CEMENHbIX OTHOLIEHW A OCHOBAHO M
YUATHIBAET ME>KOYHapOAHbIE COrnalleHus, yyacT -
HUKaMUN KOTOpbIX ABIAETCA V3panb.

KJ/TKOUEBBIE CJ/TIOBA: Wypaunswm, MNanaxa, Tpagu-
UMOHaN13M, paBBMHATCKWIA cyg, OTTOMaHCKas

1. Introduction

ways. It can be explained by various factors,

one of the most important ones being the tra-
ditions that played a role of obligatory rules of con-
duct in different aspects of life. Norms present in
family and marital relationships have a strongly pro-
nounced authenticity due to the fact that the devel-
opment of those relationships is strongly affected by
the cultural traditions that have been and are present
in a given country. One of the most indicative impli-
cations oftraditional views on family and matrimony
in our opinion is the family law of Israel, the basis of
which are norms of the Religious law.

On certain stages of the establishment of the fu-
ture state of Israel it has encountered multiple in-
stances of political influence by the regimens of the
ruling governments whose heads have been wielding
their power over these territories. State regimens rul-
ing the area in the time prior to the establishment of
the independent state of Israel have been introducing
certain sets of changes inherent to their laws while
maintaining the traditions of the Jewish population
of the Land of Israel (hereinafter “Eretz Israel”) for
centuries. First and foremost, those were the tradi-
tions of the formation and dissolution of marriage
that according to the Judean law were of utmost im-
portance for the Jewish community.

The most notable changes in the system of reali-
zation of Family law of Eretz Israel were brought by
in the period of Turkish government in the time of
rise and fall of the Ottoman Empire that has lasted
for 400 years, namely in the period of 1517-1917. It
is also important to examine the Mandate of Pales-
tine which although lasted shorter has still strongly

I aws of each country are distinct in their own
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umnepus, Kagu, MangaT BenukobpuTaHun Ha
ynpasneHue ManecTUHONA, K66y TL

ONnAa UMTUPOBAHWNA: NlmemeB H., 3umeHKo-
Ba O.H. 2022. BpayHo-CcemeiiHOe 3aKOHOAATeNb-
CTBO W3pamna: npeanocbUIKK BO3SHUKHOBEHUS U
pasBuTKs. - MOCKOBCKMIA >KypHa MeXKAyHapoLHO-
ro npasa. Ne 3. C. 89-99. DOI: https://doi.
0rg/10.24833/0869-0049-2022-3-89-99

ABTOpbI 3asBNAKDT 06 OTCYyTCTBUN KOHIMKTA
NHTEpecoB.

affected the system of judicial and executive powers
of the future state of Israel.

2. Ottoman Empire rule

When looking at the period of the Ottoman Em-
pire rule it is important to start with the fact that the
territory of Eretz Israel has been conquered by the
army of Ottoman Turks led by Selim I in the begin-
ning of XVI century. Regarding that in his book Prof.
K. M. Bazili wrote that for 400 years Eretz Israel has
been a part of the enormous Ottoman Empire that
covered a big part of the South-eastern Europe, the
entirety of Anatolia and the Near East, Egypt and
Northern Africa [Bazili 2007: 54]. Jewish popula-
tion at first favored Turkish conquest as it was widely
known that sultans were merciful towards Spanish
exiles and Jewish subjects in general [lkhsanoglu
2006:282-285].

Territories of Eretz Israel were not rich for their
size and population count, nor did they have any
natural resources, so they could not stand out among
other Ottoman provinces. This land could not serve
as a source of large income nor could it be a mili-
tary bridgehead for the Ottoman Empire that was
constantly at war with someone. However, a certain
amount offermans (decrees) [Lapidus 2002:260-261]
applied to this land points at the fact that Ottoman
rulers considered this province to be quite signifi-
cant. Its biggest advantage was that it was the holder
of numerous shrines that were honored by the mem-
bers of all three Abrahamic religions: Judaism, Chris-
tianity and Islam [Goodwin 2016:37-38].

In the XVI century Jewish population of Eretz
Israel was growing, at a much slower rate, however,
than the Muslim population, increasing in numbers
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mainly by the immigration of European Jews. As a
result of this migration with the agricultural revival
came the revival oftraditional religious lifestyle. New
Yeshivas [Lange 2012:50-52] (religious educational
facilities) were built, and Rabbinical courts [Lange
2012: 64-76] were formed. Itis also important to note
that synagogues were granted inviolability by the Ot-
toman Empire and it was prohibited to turn them
into mosques [Bazili 2007:56-60].

Interaction between Jewish communities and
the Ottoman authorities was an interesting proce-
dure. For it the community had to choose a repre-
sentative - sheikh al-yahud (“chiefofthe Jews”) [Levy
1994:132-133]. Responsible for the selection of the
sheikh al-yahud was a kadi - Muslim judge-officiall
The proceedings took place at the Islamic court. Dur-
ing the court hearing the petition of the Jewish com-
munity for the approval of the candidate was consid-
ered. His duties consisted ofbeing a treasurer, he was
responsible for the tax count and had to take part in
weddings and funerals. However, his authority was
limited: sheikh al-yahud had to attend to the kadi re-
garding the approval for a wedding, as well as in the
case of a death of a Jew without a successor, consider
the handover of his belongings to the treasury [Levy
1994:133-134].

An important aspect of this is that the interpre-
tation, application, execution and protection of the
norms of Judean law were exclusively a part of the
jurisdiction of the judge of Rabbinate,

as well as the registration of marriages, funerals
and deaths. Besides that, if needed sheikh al-yahud
had to be community members’ representative in the
Islamic court and was responsible for their moral
conduct [Tsirkin 2003:50-57]. Kadi was responsible
for the approval of the candidate, who have been
elected by the elders of the community. However, al-
though Turkish authorities did not interfere in the
familial and marital legal procedures of the Jewish
community, they demanded a special approval from
kadi, that had to be paid for [Levy 1994:134].

Therefore, the life of the Jewish communities of
Eretz Israel in the Ottoman Empire was not affected
by discrimination from the Turkish authorities. In-
terfering with any religious rituals and processes was
prohibited, hence playing an important role in pres-
ervation of Judean traditions.

INTERNATIONAL AND NATIONAL LAW

It is important to note that the need of revitali-
zation of Judean traditions in Eretz Israel, or by the
historical name of this land “Philistia” [Van Seters
2014:14] was of utmost importance because for the
statehood’ rehabilitation Jewish people needed their
religious traditions to be conserved as for centuries,
they held the leading role in the daily life of the peo-
ple [Tsirkin 2003: 50-57].

Thus, during the existence of the Ottoman Em-
pire, when the Jewish communities increased due
to the influx of Jewish immigrants from European
countries, where they were being persecuted, the tol-
erant attitude of the Turkish authorities allowed the
Jewish communities to preserve religious traditions
and even organize the study of religious sources in
the city of Safed. This city became the most impor-
tant center for the study of the Torah.

3. Legal basis of the marital and familial rela-

tionships’ regulation in the Jewish community

A fundamental role in the maintenance of reli-
gious traditions and the preservation of centuries-
long history for every Jew plays a special code of
rules and obligations called - ‘Halakha’ [Mendell
1994:27-30].

This code of rules aimed to regulate all aspects of
life including his everyday life, prayer, compliance
with the obligations with the employer, trade and one
ofthe most important aspects - judicial order [Quint,
Hecht 1986:21-22]. The word ‘Halakha’comes from
the word “halakh”aversion of “lalakhet”’meaning “to
go”. Although this word should not be understood
literally but rather figuratively, as it means “the path
to follow”, meaning the law [Mendell 1994:27-30].
One of the key traditions that every Jewish person
had to follow according to the norms of Judean law
was the formation of marriage.

According to the Judean law the process of mar-
riage consisted of two separate parts.

The first one being ‘erusin’ meaning “betrothal”
and the second - ‘hissuin”meaning the wedding it-
self [Roth 1986: 86-90]. Following these acts is cru-
cial as it is enshrined in Halakha, as M. A. Kanievs-
kiy writes “the mandatory nature of Halakhan laws
comes from the fact that the laws themselves as well
as their interpretation and application in specific sit-

1 Miloslavskii G.V., Petrosyan Yu.A., Piotrovskii M.B. Islam. Entsiklopedicheskiislovar' [Islam. Encyclopedic Dictionary]. Moscow:

Publ. 1991. P. 152. (In Russ.).

Moscow Journal of International Law <3 « 2022

93



MEXAOYHAPOOHOE VI HALIMOHA/IbHOE TPABO

uations... Related to Halakha and such characteristic
ofthe ancient mentality towards the law is explained
by its traditionalistic approach”2 We have previously
mentioned the importance of traditionalism for Jew-
ish people throughout their history and especially
during the Ottoman rule.

Before the process of marriage traditionally a
ritual of “engagement” - “kiddushin” is performed,
which is an agreement between the man and the
woman where they exchange obligations to marry
each other and the process of marriage is considered
[Elon 2003:112-113]. It is important to note that ob-
ligations to marry can be given by the parents of the
parts, their relatives or other interested parties, the
obligation itselfis formalized in the document called
‘Shtar tenaim’; or the document of conditions which
is checked by both parts. After the agreement of the
parties and completion of all the rituals, the date
for the marriage is set [Roth 1986: 88-90]. It is also
important to note that erusin changes the personal
relations between the couple and nissuin puts legal
marital obligations on them [Elon 2003:113-114].

According to Halakha the husband has the fol-
lowing obligations to the wife and children:

. He is entitled to secure wife’ livelihood;

. Provide the wife with a home and clothes;

. Live together with the wife;

»  Realize the material obligations stated in the
marital contract (ketubah);

. Take care of the wife in case of her being ill;

* In case of the wife being taken captive - buy
her back;

*  Ensure the payment for all the burial ex-
penses in case of her death before the his own;

*  Ensure her livelihood in case of his own
death and provide her with the permission to live in
his house being a widow;

e Ensure the livelihood of his daughters in
case of his death before they get married,;

»  Give his legacy to his sons;

The husband is entitled to demand the comple-
tion of the following obligations from the wife:

e Employ her labor;

H.M. Jluesnes, O.H. 3umeHkoBa

»  Beentitled to use the money she has earned
in accidental circumstances;

e Beentitled to use her belongings;

e A permission to inherit her legacy [Roth
1986:111-113];

In the case of marital relationship not being suc-
cessful in a Jewish family, Judean laws ensure specific
conditions of their termination.

The process of termination of the marriage as is
its formation is performed according to Halakha3
The document proving the divorce is called get4.

Get is a written statement of the husband to the
wife, where he states that he has made a decision to
get a divorce, it has to be written and certified by wit-
nesses. Get has to have a certain structure according
to the special standard, and as it was written by the
outstanding Israel law researcher Pinchas Shipman,
it usually contains of 12 lines, and it has to have all
the necessary details, namely: the names of the hus-
band and wife, place and date of the divorce [Ship-
man 1995:409-412].

It is important to note that the wife which did not
receive a get becomes an ‘agunah’- “a wife without
a hushand” she is still a married woman but the one
that lives separately from her husband. An Ameri-
can Jewish traditions researcher Joel Roth regarding
this problem states that “if awoman of this status has
children within a new marriage, without legally re-
ceiving a get from her first husband, these children
according to the norms of Judean law are in a “no-
good” position. They are now ‘mamzers”. Because
of this status the children in the society are deemed
“shameful”. Mamzers are not allowed to marry a Jew
or be members ofa community. This instance of pun-
ishing the innocent for a misdemeanor of the other
is the only one in Judean law” [Roth 1986: 225-226].

In his work Roth notes that in the case of get be-
ing granted under pressure or coercion, it is deemed
invalid. Albeit under certain circumstances the court
of Rabbinate using indirect measures could influence
the husband using its authority [Roth 1986:227].
This influence cannot be deemed as direct coercion
because it is performed indirectly, as for example,

2 Kanevskii A.A. Mesto Galakhi (iudeiskogo prava) v natsional'nykh sistemakh pravogo regulirovaniya. Diss. ... kand. yurid.
nauk. [The Place of Halacha (Jewish Law) in National Legal Systems. Thesis for the degree of Candidate of Juridical Sciences].
Moscow. 2015. P. 24. (In Russ.).

3 Kanevskii AA. Op. cit. P. 3.

4 See: Meacham (leBeit Yoreh) T. Legal-Religious Status of the Married Woman. URL: https://jwa.org/encyclopedia/article/
legal-religious-status-of-married-woman (accessed 06.01.2022).
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announcing the presence of this man in the society
undesirable, but direct application of violence to the
husband was prohibited [Elon 2003:114-115].

An American author, the Judean religious texts
researcher Tirzah Meacham (leBeit Yoreh) in one of
her articles points out that the court could argue its
decision on the basis of violation of ktuba, a marital
contract. However, the wife could initiate the divorce
herself by filing a lawsuit to the court od Rabbinate
stating that the husband did not complete his obliga-
tions and violated the conditions ofktubai Although
it is important to note that an obligatory condition
for the initiation of a divorce process was the fact of
the husband handing the get to the wife.

A very important detail is that the norms of
Judean law, including those of the formation and ter-
mination of marriage were not altered or interfered
with throughout the whole period of existence of
the Ottoman Empire. Nonintervention into the re-
ligious communities by the Turkish government was
formalized in the rules of the system called “millet”
which established the independent status of the pri-
vate court, according to it “a religious community (a
group that follows the laws of Islamic Sharia, Chris-
tian Canon law or Jewish Halakha) has a right to be
self-governed and follow its own rules” [Agoston,
Masters 2009:383].

Consequently, freedom of religion was allowed
in Ottoman Empire, if the laws of the State were not
violated, which positively influenced the preserva-
tion of some independence of Jewish communities
in preserving their religious foundations.

4. The Mandate of Palestine

In the course of its rule the government ofthe Ot-
tomans did not in any way affect the internal laws
present in the Jewish communities of Eretz Israel.
This policy was active up until the end of the Em-
pire’ existence. Nonetheless as the result of Turkish
government’ decision to partake in the military ac-
tion on the fronts of World War | the Ottoman Em-
pire has fallen and the ruling of Eretz Israel has been
taken over by Great Britain. The policy for this land

5 See: Meacham (leBeit Yoreh) T. Op. cit.
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was now dictated based on the directive established
in the Balfour Declaration [Gutwein 2016:117-118].
The goal of this declaration was to provide support
from the British government for the idea of estab-
lishing a national home for the Jewish people on the
territories of Eretz Israel. This goal has been achieved
during the Paris Peace Convention taking place in
1919-19206

On June 22rdthe British mandate over Eretz Israel
(Palestine) has been approved by the

Council of the League of Nations [Friedman
2010:179]. In the preamble of the mandate text the
basis of the reconstruction of the national home for
Jewish people in Eretz Israel was stated, as well as
the historical connection of the Jewish people to this
land?.

It is important to note that before accepting the
final version of the Balfour Declaration and the con-
ditions of its realization British authorities have ex-
pressed an intention to minimize the importance of
creation of a national home for the Jewish people in
Eretz Israel. This intention was directed towards the
limitation of rights of Jewish people in the country
and the increase of the rights of Arabic population.
The most initiative regarding this question was ex-
pressed by the Middle East affairs officials, “whose
political thrust was motivated by their intentions
towards creating a number of Arabic kingdoms that
were the pillars of the expansion of the British he-
gemony in the Middle East” [Gutwein 2016:124].

In the period of the British mandate Eretz Israel
had three official languages: English, Arabic and He-
brew, while legislative acts were written in English
and then translated into Hebrew and Arabic. In the
case of contradiction in the translation the original
English version was deemed the proper one [She-
treet, Homolka 2017:30-31].

One of the most notable events of the period
was the adoption of the Kings Palestinian Order
of Council which has consolidated the authority of
the religious courts whose jurisdiction applied onto
the country. In paragraph 46 of the Order of 1922, it
stated that in case ofthe collision ofthe Ottoman and
Anglo-Palestinian laws or the lack of regulations for

6 Magadeev |LE. Parizhskaya mirnaya konferentsiya 1919-20 [Paris Peace Conference 1919-20]. - Bol'shaya rossiiskaya entsik-
lopediya. GI. red. Yu.S. Osipov. [Big Russian Encyclopedia. Ed. by Yu.S. Osipov]. Moscow.: Bol'shaya rossiiskaya entsiklopediya,
2004-2017. (In Russ.). URL: https://bigenc.ru/world_history/text/2320676 (accessed 06.01.2022).

7 See: League of Nations: Decision confirming the Principal Allied Powers' agreement on the territory of Palestine: The Man-
date for Palestine. August 1922. URL: https://web.archive.org/web/20131125014738/http://unispal.un.org/UNISPAL.NSF/0/2F
CA2C68106F11AB05256BCF007BF3CB (accessed 06. 01.2022).
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the dissolution of a dispute, the norms of currently
operating legal framework of Great Britain were ap-
plied with the necessary corrections being made with
regards to the local conditions”8

The Rabbinate courts were maintaining their ac-
tivity following all the Jewish traditions that have ex-
isted since the dawn oftime the same as they did un-
der the Ottoman Empire rule. Among other things,
Rabbinate courts were independent in their decision
making in all cases regarding marital and familial af-
fairsQ Consular marriages, however, were still a com-
mon event in the period of the Mandate of Palestine
and civil divorces carried out abroad were registered
and accepted by the administration [Shetreet, Ho-
molka 2017:31-32].

Thus, even during the period of the British man-
date to govern Palestine, there was no interference by
the state in the exercise of the rights of Jewish com-
munities to observe their own religious customs and
traditions.

H.M. Jluesnes, O.H. 3umeHkoBa

Nevertheless, despite meeting the resistance from
the religious communities and aggression from some
Arab citizens Jewish immigrants continued arriving
to The Land of Israel. They were inspired by the idea
of creating a young Jewish state the foundation of
which would be kibbutzs [Rayman 1981:12] - agri-
cultural communities created in the XIX century.

A kibbutz was a collective union whose main ac-
tivity was focused on the agricultural development
of the Jewish settlements in The Land of Israel. First
kibbutz - Degania Alefwas created in 1909, the ide-
ology behind creating such a form of collective labor
was based in the combined ideas of Zionism and
Communism [Goldenberg, Wekerle 1972: 224-226].
Besides the collective labor that was a novelty in the
lifestyle of Jewish settlements in The Land of Israel,
there were separate principles and norms regulating
familial and marital relations.

Apart from the existing principles regarding
shared property and common ideology everyday life
also had “communal” characteristics. For instance,

5. The influence of Zionist movement on the othe majority of kibbutz’s canteens had benches not

der of realization of familial and marital relations

With the measures taken by the British govern-
ment regarding the ruling and administrative control
of Eretz Israel it was important to the Jewish people
to continue developing the restoration of their state
and resolve the corresponding questions in the areas
of economy, culture, society and law [Bregman 2002;
44-47].

For the purposes of our research, it is impor-
tant to note that World Zionist Organization which
leader was a social and political figure Theodor Herzl
[Kornberg 1993: 5] was created in the end of XIX
century and the main focus of which was the resto-
ration of Eretz Israel [Kornberg 1993:5-6]. However,
this movement was strongly contradicting many as-
pects of the religious dogmatics of Judaism.

The main contradiction was that “willingness of
young immigrants from Europe who yearned to cre-
ate a Jewish state in The Land of Israel was the cause
of anger of the elders, who thought that the revival
of the state can only be based on the principles of
Torah”10

because of the low price or efficiency but because
they represented one of the manifestations of the
shared ideology, namely the fact that a man and a
woman are equal and could sit wherever they have
a desire to. In some kibbutzs it was even prohibited
for a husband and a wife to sit together because in
their circle it was believed that marriage does not im-
ply any exclusive rights of the spouses towards each
other [Goldenberg, Wekerle 1972: 227-228].
Another unique implication of the gender equal-
ity principles created by the founders of kibbutzs is
the banning of the traditional Hebrew word for hus-
band - baal (oy") because it has such connotation as
“owner” and implies that the wife obeys her dominat-
ing husband [Goldenberg, Wekerle 1972: 227-228].
An important factor is that in the first decades of
existence of kibbutzs traditional marriage was never
a common practice among the members. Israeli his-
tory researchers Yosef Griden and Saadania Gelb
in their work point out that if a man and a woman
wanted to get married the went to the community
house and asked to be provided a shared room. In
its turn the process of termination ofthe relationship

8 See: The Palestine Order in Council, 1922. By King George V of the United Kingdom. Art 46. URL: https://ecf.org.il/media_

items/1468 (accessed 07.01.2022).
9 Ibid. Art.51.

1 The Cambridge Dictionary of Judaism and Jewish Culture. Ed. by J.R. Baskin. Cambridge: Cambridge University Press.

P. 304.
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consisted in the man and the woman no longer living
together, yet the process of division of property did
not take place since the members ofakibbutz did not
own any property [Criden, Gelb 1974:18-20].

In their book Yosef Griden and Saadania Gelb
highlight an interesting fact that absence of tradi-
tional marriage should have served a purpose of
destroying patriarchy and giving women an oppor-
tunity to independently maintain their position in
the society and not depend on a man (economically
or socially) and was looked at as a generally positive
aspect for the society shifting the focus to the com-
munal life which was the main aspect of a kibbutz
[Criden, Gelb 1974:20].

An important idea in a kibbutz was the intention
of exempting women of the traditional obligations of
a motherhood. This intention served as the driving
ideological force for the entire system of raising and
educating children. Miri Scharf notes in her paper
that “women were freed from the status of a domestic
servant” in the sense that children were taken care of
by the whole commune in the special establishment
called “house of a child” and the tasks of food prepa-
ration and laundry were done collectively [Scharf
2001:241-242].

Nonetheless, the circumstances of a life in a kib-
butz were such that women born there were not as
opposed to the partaking in the so-called “traditional
female roles”. As a result of that was that the major-
ity of women were gravitating towards “the domestic
chores” and despite their positive experiences living
in the “houses of a child” they wanted to raise their
children by themselves without the help from others
[Scharf2001:242-243].

Hence, we can conclude that despite living to-
gether in one big commune which principles were
based on gender equality the notion of “a traditional
family” still circulated among some people who be-
lieved to be correct to at least partially follow the tra-
ditional norms. Indeed, despite of the existing highly
restrictive norms ofthe marital and familial relations
present in the Jewish communities of Eretz Israel
from the moment of their formation during the Ot-
toman Empire rule and until the termination of the
regimen of the Mandate of Palestine and the estab-
lishment of the independent state of Israel. Those
religious norms of familial and marital relations are
still applied to this day.

INTERNATIONAL AND NATIONAL LAW

Therefore, the British government ruling over
Eretz Israel in 1922-1948 brought a set of changes
towards the judicial process that was present dur-
ing the Turkish-Ottoman period. The order of case
consideration was organized according to the norms
of the Customary law that was applied in England
and all its colonies [Bentwich 1948:34-35]. However,
norms applied in the legal proceedings were solely
those of the Judean law, used for the conservation of
traditions and the prevention of frustration among
the Jewish communities of Eretz Israel. As a result of
this influence legal system of the state of Israel was
created on the base of English common law while
taking into consideration the religious norms, espe-
cially those of regulation of the formation and dis-
solution of marriage.

6. Conclusion

Thereby, it can be concluded that since its estab-
lishment the legal institute of marriage in Eretz Israel
starting at the time of the Ottoman Empire rule, un-
til its termination and throughout the British Man-
date of Palestine the legal proceedings in the area of
marital and familial relations have been realized ac-
cording to the norms of the Judean law. During the
governance of the British monarchy in Eretz Israel
the judicial process has gone through a set of changes
due to the implementation of the norms of the Eng-
lish law. Inter alia a shift in the society was brought
about by the youth Zionist movement in kibbutzs le-
gal system ofwhich was based off of the principles of
equality.

The normative basis for Israeli Declaration of In-
dependence of 194811, as well as for the majority of
the legislative acts in the area of familial and mari-
tal relations were the principles of the International
law, while maintaining intact the religious traditions
which have existed in the Jewish communities of
Eretz Israel for many centuries. Moreover, despite the
strictness of the Judean traditions, according to the
clauses of the Israeli Declaration of Independence
besides Israel being a Jewish state it is also a demo-
cratic one. Hence, democratic principles of equality
and humanism are the most prevalent in cases where
in the proceedings regarding marital and family af-
fairs where the rights of one of the parties are vio-
lated, every citizen of the state of Israel can appeal to

1 See: Israeli Declaration of Independence. URL: https://main.knesset.gov.il/en/about/pages/declaration.aspx (accessed

07.01.2022).
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the Supreme Court and the Supreme court of Justice
seeking a justified sentence and protection of one’
interests2 Meanwhile the rulings of the Supreme
court are made according to the norms of Interna-
tional law and, among other things, in consideration
with the Convention on the Elimination of all Forms
of Discrimination Against Women of 197913
Therefore, the result of the integration of the le-
gal principles typical for democratic countries and

References

1 Agoston G, Masters B. Encyclopedia of the Ottoman Em-
pire. New York: Facts On File. 2009. 650 p.

2. Bazili K.M. Siriya i Palestina pod turetskim pravitel'stvom
v istoricheskom ipoliticheskom otnosheniyakh [Syria and
Palestine Under Turk Dominion in Historical and Politi-
cal Relation]. Moscow: Mosty kul'tury Publ. 2007. 607 p.
(In Russ.)

3. Bentwich N. The Legal System of Palestine under the
Mandate. - Middle East Journal. 1948. Vol. 2. Issue 1
P. 33-46.

4. Bregman A. A History oflsrael (Macmillan Essential Histo-
ries). New York: Red Globe Press 2002. 344 p.

5. CridenY., Gelb S. The Kibbutz Experience: Dialogue in Kfar
Blum. New York: Herzl Press. 1974. 277 p.

6. Elon M. The Principles ofJewish Law. The U.S.A.: Jewish
Publication Society. 2003. 866 p.

7. Friedman |. British Pan-Arab Policy 1915-1922. New York:
Routledge. 2010. 370 p.

8. Goldenberg S.,Wekerle G.R. From utopia to total institu-
tion in a single generation: the kibbutz and Bruderhof.
- International Review of Modern Sociology. 1972. Vol. 2.
Issue 2. P. 224-232.

9. Goodwin J. A History of the Ottoman Empire: Lords of
the Horizons. (Russ. ed.: Goodwin J. Velichie i krakh Os-
manskoi imperii. Vlastiteli beskrainikh gorizontov. Mos-
cow: Azbuka-Attikus Publ.; KoLibri Publ. 2016. 416 p.)

10. Gutwein D. The Politics of the Balfour Declaration: Na-
tionalism, Imperialism and the Limits of Zionist-British
Cooperation. - Journal ofIsraeli History. 2016. Vol. 35. Is-
sue 2. P 117-152. DOI: https://doi.org/10.1080/1353104
2.2016.1244100

11. Ikhsanoglu E. Istoriya Osmanskogo gosudarstva, ob-

H.M. Jluesnes, O.H. 3umeHkoBa

the traditional norms of Judaism current legal sys-
tem ofthe state of Israel was created. The mechanism
of this system comes from the respect for the tradi-
tions whilst the main principles of democracy are
also followed, namely those of justice, equality and
humanism. This is what makes the legal system of Is-
rael unique in every aspect, including the norms of
familial and marital relations which integrate both
traditional implementations and modern aspects.

shchestva i imperii. T. 1 [History of The Ottoman State,
Society and Civilization. Vol. 1]. Moscow: Vostochnaya
literature Publ. 2006. 604 p. (In Russ.)

12. Kornberg J. Theodor Herzl: From Assimilation to Zionism
(Jewish Literature and Culture). The U.S.A.: Indiana Uni-
versity Press.1993. 240 p.

13. Lange N. de. An introduction to Judaism. (Russ. ed.
Lange N. de. ludaizm: drevneishaya mirovaya religiya.
Moscow: Eksmo Publ. 2012. 336 p.)

14. Lapidus M. A History of Islamic Societies. 2nd ed. Cam-
bridge: Cambridge University Press. 2002. 1002 p.

15. Levy A. TheJews of the Ottoman Empire. Princeston, N.J.:
Darwin Press. 1994. 800 p.

16. Mendell L. Jewish law. An Introduction. Northvale NJ: Ja-
son Aronson, Inc. 1994. 298 p.

17. Quint E.B., Hecht N.S. Jewish Jurisprudence: Its Sources &
Modern Applications. New York: Routledge. 1986. 283 p.

18. Rayman P. The Kibbutz Community and Nation Building.
Princeton, N.J.: Princeton University Press. 1981.308 p.

19. Roth J. The Halakhic Process: A Systemic Analysis. New
York: The Jewish Theological Seminary of America.
1986. 398 p.

20. Scharf M. A"Natural Experiment" in Childrearing Ecolo-
gies and Adolescents. Attachment and Separation Rep-
resentations. - Child Development. 2001. Vol. 72. Issue 1
P 236-251.

21. Shetreet S, Homolka W. Jewish and Israeli Law -An Intro-
duction. Berlin; Boston: De Gruyter. 2017. 575 p.

22. Shipman P. Family Law in Israel. Israel: The Hebrew Uni-
versity of Jerusalem. 1995. P.439-460.

23. Tsirkin Yu.B. Istoriya bibleiskikh stran [History of the Bible
Countries]. Moscow: Astrel' Publ. 2003. 576 p. (in Russ.).

24. Van Seters J. Abraham in History and Tradition. Vermont:
Echo Point Books & Media. 2014. 350 p.

12 See: Basic Law: Judiciary Art. 15. URL: https://rn.knesset.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawTheJudici-

ary.pdf (accessed 07.01.2022).

13 Convention on the Elimination of All Forms of Discrimination againstWomen New York of 18 December 1979. URL: https://
www.ohchr.org/en/professionalinterest/pages/cedaw.aspx (accessed 07.01.2022).

98

MOCKOBCKUIA XXypHan MexayHapoAHoro npasa <3 <2022


https://doi.org/10.1080/1353104
https://rn.knesset.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawTheJudici-ary.pdf
https://rn.knesset.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawTheJudici-ary.pdf
http://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx

Natan M. Liviev, Olga N. Zimenkova

About the Authors

Natan Liviev,

Competitor for Candidate of Juridical Sciences Degree, De-
partment of Private International and Civil Law, Moscow
State Institute of International Relations (University) MFA
Russia

76, pr. Vernadskogo, Moscow, Russian Federation, 119454

liviev.lawoffice@gmail.com
ORCID: 000-0002-4230-9634

Olga N. Zimenkova,

Cand. Sci. (Law), Associate Professor, Professor at the Chair
of Private International Law, Russian Foreign Trade Acad-
emy of the Ministry for Economic Development of the Rus-
sian Federation

6a, Vorobiyovskoye shosse, Moscow, Russian Federation,
119285

ozimenkova@yandex.ru
ORCID: 0000-0002-4931-4102

Moscow Journal of International Law <3 « 2022

INTERNATIONAL AND NATIONAL LAW

MNHdopmaumsa 06 aBTopax

HaraH MaHaxnmoBud JInBUEB,

couckatenb YYeHOl CTeneHW KaHavaata opUanyeckux
HayK Kaeapbl MeXAyHapOAHOro YacTHOro U rpaxpgaHcko-
ro npaea uMm. C.H. /lebegeBa, MOCKOBCKMIA rocyfapcTBeH-
HbIA MHCTUTYT MEeXAYHapPOAHbIX OTHOLWEHWUI (YHUBEpCUTET)
MWL Poccun

119454, Poccuiickas ®epepauus, Mocksa, npocnekT Bep-
Hajckoro, . 76

liviev.lawoffice@gmail.com
ORCID: 000-0002-4230-9634

Onbra HukonaeBHa 3MMEHKOBA,

KaHAMAaT IOPUANYECKNX HayK, AOLEeHT, npodeccop Kadge-
Apbl MeXAyHapoAaHOro 4acTHOro npaea, Bcepoccuiickas
aKafieMusi BHellHei ToproBnn MuHWcTepcTBa 3KOHOMMUYE-
cKoro passutms Poccuiickoii degepaunn

119285, Poccuiickas ®epepauusi, MockBa, BopobbeBckoe
wocce, g. 6a

ozimenkova@yandex.ru
ORCID: 0000-0002-4931-4102

99


mailto:liviev.lawoffice@gmail.com
mailto:ozimenkova@yandex.ru
mailto:liviev.lawoffice@gmail.com
mailto:ozimenkova@yandex.ru

