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SURROGACY REGULATION: TRENDS IN
INTERNATIONAL AND RUSSIAN LAW

INTRODUCTION. This paper reflects the main
points and approaches to the international legal regu-
lation of surrogacy. It demonstrates the existing incon-
sistency in the stances of states concerning this contro-
versial (first of all from the ethical point of view) kind
of assisted reproductive technologies, and the resulting
contradictions. The current extremely fragmented in-
ternational legal regulation of surrogacy issues pre-
sented in the article illustrates the need of the parties
involved in the process to develop unified approaches,
at least regarding the most commonly encountered is-
sues that would guarantee the protection of human
rights and freedoms, especially those of a child.

The article also cites the example of one of the most
liberal legal systems for surrogacy, the Russian Fed-
eration, to discuss an issue that has arisen for the
Russian legislator in the practical implementation
of surrogacy - the right of single people, especially
of single men, to become a single parent under the
surrogate motherhood programme in the Russian
Federation. The article draws attention to the ab-
sence of legal documents regulating surrogacy for
single fathers in the Russian Federation, while the
existing documents regulating the institution of sur-
rogacy breed a number of contradictions (such docu-
ments include: Family Code of the Russian Federa-
tion No. 223-FZ of 29 December 1995; Federal Law
“On Basics of Health Protection of the Citizens in
the Russian Federation” No. 323-FZ of 21 Novem-
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ber 2011; Federal Law “On Acts of Civil Status” No.
143-FZ of 15 November 1997; Order of the Ministry
of Health of the Russian Federation No. 107n of 30
August 2012 “On the Procedure for the Use of As-
sisted Reproductive Technologies, Contraindications
and Restrictions on Their Use”; Order of the Minis-
try of Health of the Russian Federation No. 803n of
31 July 2020 “On the Procedure for the Use of As-
sisted Reproductive Technologies, Contraindications
and Restrictions on Their Use”).

Analysing current practice, based on existing Rus-
sian legislation, gives ground for its revision. The
special character of the issue is that under the ex-
isting legal framework, the question of their right
to a surrogate child arises for single men twice: at
the stage of ‘conceiving the child' and at the stage
of registration (i.e., the stage of registration of such
a man as the sole parent for a surrogate child). The
article puts an emphasis on the great role of the Rus-
sian courts in resolving a number of issues with am-
biguous interpretation of the current legislation. The
court practice on the indicated issues is noted to have
strengthened the arguments in favour of the reform.
The article pays special attention to the investigation
process in a new criminal case - the “2020 Doctors'
case”. Amid the existing norms of Russian law on
surrogacy as well as this “Doctors’ case”, the article
indicates the emerging discrimination against single
men in the Russian Federation.
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MATERIALS AND METHODS. The analysis in
the article is based on international universal and
regional European legal instruments, case-law of the
European Court of Human Rights and the Court of
Justice of the European Union, documents of the Eu-
ropean Parliament, the International Commission
on Civil Status, the Hague Conference on Private
International Law, the International Social Service,
UN treaty bodies and the UN Special Rapporteur
on the sale and sexual exploitation of children, in-
cluding child prostitution, child pornography and
the production of other materials containing child
abuse. It is also based on the legal acts of the Mem-
ber States of the European Union and of the Russian
Federation, academic articles and emerging practice.
The research is based on analysis, synthesis, deduc-
tion, induction, analogy, hermeneutics, observation,
dialectics, as well as on descriptive, systematic and
comparative methods. Given the specific nature of
the topic, an interdisciplinary approach is also ap-
plied, which allows the issues raised to be considered
from the legal, medical and social perspectives.
RESEARCH RESULTS. Presently, it is beyond
doubt that a unified international instrument on
surrogacy needs developing. Such a document
should, first and foremost, contain a clear conceptu-
al apparatus enabling all parties concerned to have a
common understanding of the key issues surround-
ing surrogacy. Furthermore, it should reflect the
main basic approaches to the most common issues
encountered in practice, which today are resolved
ambiguously and, in fact, their resolution depends
on the circumstances of each particular case. Even
the minimal outline of the common dimensions in
the field of surrogacy at the international level would
provide serious guarantees of the human rights pro-
tection and, above all, of the rights of a child.

The authors consider that, as far as surrogacy regu-
lation in the Russian Federation is concerned, it is
reasonable to avoid a complete ban on assisted re-
productive technologies in Russia. Forasmuch as it is
an act of cooperation aimed at giving every person
the opportunity to become a parent, rather than the
commercialization of child-bearing. In view of this,
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it seems necessary to revise the range of surrogacy
subjects in the Russian Federation with an eye to its
expansion.

DISCUSSION AND CONCLUSIONS. Assisted
reproductive technologies have recently become
increasingly common, on the one hand due to rel-
evant scientific advances, and on the other hand due
to the ever-growing demand for such technologies.
This paper examines some of the topical issues re-
lated to the surrogate motherhood. Practice shows
that the exclusive regulation of this issue at the na-
tional level does not allow for the relations ensuing
the application of such assisted reproductive tech-
nologies to be regulated completely. Thereupon, the
authors deem it reasonable to define common prin-
ciples and standards of surrogacy application at the
international level in order to remove a number of
controversies existing today in relation to the use of
international surrogate motherhood. At the same
time, when defining such common international ap-
proaches, special attention is suggested to be paid to
particular issues arising at the national level and be-
ing of principal importance in terms of international
legal regulation of surrogacy, such as the possibility
for single persons to use this kind of assisted repro-
ductive technology and to enjoy the relevant state
support measures.

KEYWORDS: assisted reproductive technology,
surrogacy, international surrogacy, reproductive
rights, right to reproductive choice, international hu-
man rights law, single parent, single man, single fa-
ther, human rights protection, protection of rights of
the child, best interests of the child, maternity (fam-
ily) capital, Doctors’ case
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PErYJINMPOBAHUE

CYPPOIATHOIO MATEPUHCTBA:
TEHOEHUUU B MEXXAYHAPOAHOM
N POCCUNCKOM MPABE

BBEJEHME. /lannas nayunas cmamoes ompaxia-
em 0CHOBHble MOMEHINbL U N00X00bL K MeHOYHAPOO-
HOMY NPABOBOMY pezyIUPOBAHUI0 CYPPOLAMHO20
mamepuncmead. [JeMOHCMPUPYIOMCA Cyuiecmeyio-
WAsT HeCO2NAC08aHHOCHb NO3ULUULL 20CY0apcme no
YKA3aHHOMY HeOOHO3HAYHOMY, 6 Nepey ouepeds ¢
aMuUHecKoti MoUKU 3peHUs, BUDY 6CHOMO2AMENILHBIX
PenpoOyKmusHvX MexHonouti U 6vimexaroujue
écnedcmeue amoeo Konnuzuu. IpusederHoe 6 cma-
mve akmyasnvHoe, Kpaiine gppazmeHmapHoe mexnoy-
HAPOOHOe Npasosoe pezynuposanue 601Pocos Cyp-
pozamuozo  MamepuxHcmea  UITOCHPUpyem
nompebGHOCMb 6067IEHEHHBIX 6 NPOUECC CIMOPOH 6
8vipabomke eOUHvIX N00X0008, XOMs Ovl 8 uacmu
CAMbBIX PACHPOCIPAHEHHDIX MOMEHIMOB, 4O npedo-
cmasum 2apanmuu 3auumol npas u c60000 4eso-
exa, 6 0cobeHHocMU pebeHKa.

Taxse Ha npumepe 00H020 U3 Haubonee NUbepary-
HbIX NPABONOPAOK08 O CYPPOAMHO20 MAMEPUH-
cmea - Poccuiickoii Pedepavuu, paccmampusaemcs
801poc, BCMABUIULI Neped POCCULICKUM 3aKOH00A-
mesieM 6 x00e NPAKMuU4eckoll peanusayuu cyppo-
2aMH020 MAMEPUHCMBA — NPaso 00UHOKUX /1H00ell,
0C00eHHO 00UHOK020 MYHHUHBL, cmamv poourne-
TIEM-00UHOUKOLL NO NPoZPaMMe CYPPOAmHO20 Ma-
mepurcmea 6 Poccutickoti Qedepayuu. B cmamve
obpawiaemcs 6HUMAHUE HA OMCYMCMeUe HOPMA-
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MUBHO-NPABOBLIX  OOKYMEHNIO08,  PezyUPyouux
Cyppozamuoe MamepuHcmeo 0715 0muy06-00UHOUeK
6 Poccutickoii Pedepayuu, 6 mo epems, Kax cyusje-
cmeytoujue 00KyMeHMbl, pezynupyroujue UHCMU-
mym cyppoeamnoz0 Mamepuxcrmead, nopomoarm
pA0 npomusopeuuti. K makum dokymenmam omHo-
cames: Cemetinviti kodexc Poccuiickoii Qedepauu
om 29 dexabps 1995 e. Ne 223-D3; Qedepanvhoiii 3a-
koH «O6 ocHosax oxparvl 300posvsi epaxcdar 8 Poc-
cuiickoii Pedepayuu» om 21 Hosi6pst 2011 2. Ne 323-
@3; Gedepanvhuiii 3axor «O6 akmax 2pax0anckozo
cocmosinusi» om 15 nosbpst 1997 2. Ne 143-®3; Ipu-
ka3 Munucmepcmea 30pasooxparenus Poccutickoii
Geoepayuu om 30 aszycma 2012 2. Ne 1071 «O no-
PAOKe UCNOMb308AHUS B6CHIOMO2AMENILHBIX Penpo-
0yKMUBHBIX MeXHON02Ul, NPOMUBONOKAZAHUAX U
02panHuteHuax Kk ux npumenenuro»; Ilpuxas Munu-
cmepcmea 30pasooxpaneruss Poccutickoii Pedepa-
yuu om 31 wons 2020 2. Ne 8031 «O nopsoke uc-
NONIb30BAHUSL BCOMOAMENLHBIX PenpO0yKMUBHbIX
mMexHono2utl, NPOMUONOKAZAHUIX U 02PAHUYEHU-
AX K UX NPUMEHEHUIO».

AHanus cyujecmeyioujeil NpaKmuku, 0CHOBAHHOLL
Ha Oelicmeyouem POCCUiCKOM 3aKoH0Oamesb-
cmae, daem ocHoeaHue 0715 e2o nepecmompa. Cney-
uguuHocmv 0603HAUEHH020 B0NPOCA 3AKTIOUACIICS
8 MOM, UMO NPU CYULeCmeyouem npasosom pezy-
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TUPOBAHUU 00UHOKUE MYHHUHDL 08AHObL CATIKU-
8aI0MCS ¢ B0NPOCOM 0 CB0EM NpPABe HA CYPPOAMHO-
20 pebenka: Ha smane «3auamus pebeHKd» U HA
amane peeucmpayuu (peuv udem 06 smane peu-
CMpayuy makozo0 My#uuHvl 6 Kadecrnee eouH-
CMBeHH020 POOUMENIA OIS CYPPOamHo20 pebeHKa).
B cmampve ykasvieaemcs Ha 60mvuiyio ponv cyoos
Poccutickoii Pedepayuu 6 peuieHuu psoa 60npocos
¢ HEOOHO3HAUHBIM MONKOBAHUEM HOPM Oelictneyio-
we20 3akoHooamenvcmea. Ommeuaemcs, 4mo cy-
debHas npakmuka no 0603HAYEHHLIM B0NPOCAM
ycununa apeymenmol 6 nonv3y pepopmot. B cmamuve
0coboe eHUMaHue yOeneHO CnedCmeeHHbIM Oeli-
CMBUSM 10 HOBOMY Y207I08HOMY Oelly — «0eny epa-
yetl 2020 200a». B ceeme danHozo cyvas, a maxie
CYULeCMBYI0U4UX HOPM POCCULICK020 npasa 6 cgepe
CyppOamHO20 MAMePUHCIMEa ommeuaemcs cKaa-
0v18aAI0U4AACT OUCKPUMUHAUUOHHAS CUMYAUUS 1O
OMHOUIEHUIO K 00UHOKUM MyHHuHam 8 Poccutickoii
Dedepayuu.

MATEPUAIJIBI I METO/DbI. Cmamobs ocHosaxa
HA MeNOYHAPOOHBIX YHUBEPCATIDHLIX U PeUOHATb-
HbIX eBpPONeliCKUX NPABOBbIX 00KYMeHMAX, Cy0e6HO
npaxmuxe Esponeiickozo Cyoa no npasam uenosexa
u Cyoa Esponeiickozo Cot3sa, dokymenmax Eepo-
neiickozo napnamenma, MexcoyHapoOHoti Komuccuu
1o epaxoarckomy cocmosgnuio, laaeckoil korgpepen-
YU N0 MeHOYHAPOOHOMY HacmHomy npasy, Mexoy-
HAPOOHOTI COUUATLHOLL CTIYHObL, D02080PHBIX Op2a-
nos OOH u Cneyuanvrozo doxnaouuxa OOH no
801POCY 0 MOP20671e 0eMbMU U CEKCYANbHO IKCNILY-
amayuu oemeti, 6K1104As 0eMCKY10 NPOCHUMYUUIO,
demckyio nopHozpagduio U U320MosseHUe NPoUUx
MAmepuanos 0 CeKCyanvHvlx HAOPYeamenvbcmeax
HA0 OetmbMuU, a Makxe HA HOPMAMUBHLX NPABOBBIX
axmax 2ocyoapcms — 4neHoe Eeponetickozo Cowsa u
Poccuiickoti Qedepayuu, Ha HAYUHBIX CMAMBAX U
CK71A0bIBAIOUALTICS NPaKMUKe.

B ocHosy uccnedosanus nonosxervt ananus, cunmes,
0e0yKuust, UHOYKUUS, AHATI02US, 2ePMeHesMUKa, Ha-
67100€eHuUe, OuaneKmuxa, a maxxce onucamenvHolll,
cucmemHblil U Komnapamueucmckuti memoovt. ITpu-
HUMAS 60 BHUMAHUE CHeUUPUKY membl, 6 X00e HA-
NUCAHUS CMAMbU MaKice NPUMEHSecs MeXoUcu-
NAUHAPHBILL  N00X00,  KOMOPbIL  N0360715Tem
paccmomperms noOHUMAeMble 80NPOCHL ¢ NPABOBOL,
MEOUUUHCKOLL U COUUATIbHBIX MOUeK 3PEHUS.
PE3V/IBTATBI VICCIIEHOBAHWS. Heo6xoou-
MOCMb BbIPAOOMKYU e0UH020 MeHOYHAPOOHO20 UH-
CMpyMeHma 1o 60Npocam CyppozarmHozo marmepun-
cmea ce200Hs He 6bl3bléaern HUKAKUX COMHEHU.
[annoiii dokymenm Oomicer npexde 6ce2o codep-
HAMb YeMKULL NOHAMULUHDBLL annapam, no3e07m0-
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WUl 8CemM 3aUHMePeco8aHHbIM CIMOPOHAM UMeNb
eduHoe npedcmaseHue 0 K4esblx MOMEHMAXx cyp-
poeamnozo mamepuncmea. Kpome moeo, 6 Hem
domxucHbL Obimb ompaceHvl 0OCHOBHbLE 00U4Ue NO0XO-
0vl K HAUbOIee HACIO BCMPeHAULUMCS HA NPAKMU-
Ke 80npocam, KOmopovle ce200Hs pa3peuiaomcs He-
00HO3HAYHO U (paxmuuecku 6 3a8UCUMOCINU Om
00CMoAMenvcme Kamoo20 KOHKPEMHO20 ClyHas.
[axe munumanvHoe 0603HaUeHUe eOUHbIX BEKMIO-
P06 8 chepe cyppozammoeo MamepuHcmMea Ha Mex-
0yHApoOHOM ypoeHe npedocmasum cepvestvie 2d-
paHmuu 3augumol npas uenosexa U 6 Nepeyio
ouepedv peberka.

B wacmu pezynuposanus cyppoeammozo mamepur-
cmea 6 Poccutickoti Pedepavyuu asmoput nonazanom
Uenecoo6pasHuIM usbexamo nNoHo20 3anpema 0aH-
HO20 6U0A BCNOMO2AMENILHLIX PeNPOOYKMUBHBIX
mexHonoeuii Ha meppumopuu Poccuu, max xax, no
MHEHUIO ABMOPOB, OH He ABNAEMCT KOMMEPUUATU-
3ayueii OemopoxdeHus, a npedcmassusem co6ol
€80€00pa3HbLIL aKkm compyoHUuHecmea, HaueneH bl
Ha npedocmasierue Kaxo0omy 4esoseKy 803MOHHO-
cmu peanusosamv cebs 6 kadecmee pooumend. B
cgeme nocnedHezo Npeocmassemcs Heo6x00UMbim
nepecmompemo kpyz cy0veKmos cyppoeamnozo ma-
mepuncmea 6 Poccutickoii Pedepavuu ¢ yenvio ezo
pacuuperus.

OBCYJXIEHUE M BBIBOIDbI. Bcnomozamens-
Hole penpodyKmusHvie MexHONIOUY 6 nocnedHee
8peMs nomy4am éce 6onvuiee pacnpocmpareHue, ¢
00HOTi CIMOPOHDL 8 CBA3U C COOMBENICINBY OULUMU HA-
YUHBIMU 0OCUNEHUAMU, A C 0pY20li ¢ 603pacmar-
WUM CHPOCOM HA makue mexHonoeuu. B nacmos-
wieti crmamve paccmMompervl HeKOmopole axmyan-
Hble — B0NPOCLI,  C6A3AMHble ¢ pednusayuers
cyppozamuozo mamepuncmea. Ilpakmuka nokasvi-
saern, 4mMo UCKIIOUUIMENbHOE pe2ynuposarue 0aHHO-
20 80MPOCA HA HAUUOHATIHOM YPOBHE He N03607em
8 NOJIHOLL Mepe ypezynuposamp OmMHoOUEHUS, B03HU-
Karoujue 6 63U C NPUMeHeHUeM MaKozo 6Uda 6cro-
MO2AMenvHvIX PenpoOyKMueHoIX mexHonoeuii. B
IOl C8A3U ABMOPbL NONALAIOM UenecO00PA3HbIM
onpedenumo Ha MeMOYHAPOOHOM YyposHe eOuHbvle
NPUHUUNDLL U CMAHOAPMYL NPUMEHEHUS CYppo2am-
HO20 MAMePUHCMBa ¢ mem, 4mobbl CHAMb PAO
KOTIU3ULL, CYULeCTNBYIOULUX CE200HS 6 CA3U C Peanu-
3ayueti MeMOYHAPOOHO20 CYPPOLAHO20 MAMepUH-
cmea. Bmecme ¢ mem npu onpedenenuu maxux oo-
WUX  MeHOYHAPOOHbIX 100X0008 Npeonazaemcs
ob6pamump BHUMAHUE HA YACMHblE 60NPOCDI, B03HU-
Kaioujue HA HAUUOHATLHOM YPOBHe U uMeroujue
NPUHUUNUATILHOE 3HAUEHUE 8 KOHIMeK e MeX0YHA-
POOHO20 NPABOBO20 PeYTUPOBAHUS CYPPOAMHO20
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HUMAN RIGHTS

MamepuHcmea, Hanpumep, B03MONHOCHb OOUHOKUX
nodeti npubezamv k 0aHHOMY 8UQY BCHOMO2AMENTb-
HbIX PENPOOYKIMUBHBIX MEXHONI02UTE U NONb308aMb-
CA CO0MBEMCMBYIOUUMU MePAMU 20CYOapCImeeH-
HOIl N000ePHCKU.

KIIFOYEBDBIE CJIOBA: scnomozamenvHole penpo-
0yKmMusHbvle MeXHON02Ul, Cyppoeamnoe marmepun-
cMeo, MexOyHApoOHOe CyppozamHoe Marmepum-
cmeo,  penpodyKkmusHvie npasda, Npaso  Ha
PenpooyKmueHblil 8v100p, MeHOyHAPOOHOe NPAso 6
obnacmu npas uenosexkd, pooumenu-00UHOUKU, 00U-
HOKUTL MyMHUUHA, Omey-00UHOUKA, 3auuma npas

1. Introduction

eproductive rights have been increasingly

moving up the legal agenda, both at the na-

tional and at the international level. The con-
cept of reproductive rights was first documented
in 1968 when the Tehran Conference on Human
Rights thereby acknowledged that “couples have a
basic human right to decide freely and responsibly
on the number and spacing of their children and a
right to adequate education and information in this
respect”’. But it was the Programme of Action of the
International Conference on Population and Devel-
opment in Cairo in 1994 that clearly put human re-
production law at the international level®. Thus, ..re-
productive rights embrace certain human rights that
are already recognized in national laws, international
human rights documents and other relevant United
Nations consensus documents. These rights rest on
the recognition of the basic right of all couples and
individuals to decide freely and responsibly the num-
ber, spacing and timing of their children and to have
the information and means to do so, and the right to
attain the highest standard of sexual and reproduc-
tive health. It also includes the right of all to make
decisions concerning reproduction free of discrimi-
nation, coercion and violence as expressed in human
rights documents. In the exercise of this right, they
should take into account the needs of their living and

ues08eKa, 3auuma npas pebenka, HAUmy4uiue uH-
mepecol pebenka, mamepurckuii (cemetinbiii) kanu-
mar, deno 8payei

A DUTUPOBAHMA: TopkyHosa E.A., Illep6a-
koBa A.J1. 2022. PerynupoBaHue CyppOraTHOTO Ma-
TEPUHCTBA: TEHJEHIMN B MEXKIYHAPOJIHOM U pOC-
CHiicKOM  TIpaBe. —  Mockoeckuil  #ypHAan
Mmexn0yHapooHozo npasa. Ne 2. C. 17-38. DOIL: DOI:
https://doi.org/10.24833/0869-0049-2022-2-17-38

A6m0pbl 3ag614910m 00 omcymcmeuu KOH{ﬁ/ZuKma
uHmepecos.

future children and their responsibilities towards the
community™.

In addition, reproductive rights also owe their
rise at the international level to the adoption of the
Report of the Fourth World Conference on Women,
which resulted in the “Platform for Action™, signed
by 180 states, among them the Russian Federation
[Efimova 2021:178].

Surrogacy is a form of realisation of human re-
productive rights. However, the legal framework of
reproductive rights in general and the legal regula-
tion of surrogacy in particular remain rather frag-
mented.

2. International instruments regulating surro-
gacy

There is currently no specific international in-
strument relating to surrogacy [Zaouaq 2020:4],
although the need for such an instrument has been
regularly expressed. In particular, this was reiterated
during an inter-agency meeting on surrogacy and
human rights held in Bangkok in 2018, spearheaded
jointly by the Office of the UN High Commissioner
for Human Rights, the UN Population Fund and
the World Health Organization. Issues requiring
particular attention in the regulation of surrogacy
are also regularly identified by the UN Special Rap-
porteur on the sale and sexual exploitation of chil-

' Final Act of the International Conference on Human Rights. 1968. P. 15. URL: https://digitallibrary.un.org/record/701853/

files/A_CONF-32_41-EN.pdf (accessed 17.10.2021).

2 International Conference on Population and Development. 1994. URL: https://www.un.org/en/development/desa/pop-
ulation/publications/ICPD_programme_of_action_en.pdf (accessed 17.10.2021).

* |bid.Para.7.3

4 Beijing Declaration and Platform for Action. 1995. (In Russ.). URL: http://www.un.org/womenwatch/daw/beijing/pdf/

BDPfA%20R.pdf (accessed 17.10.2021).
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dren, including child prostitution, child pornogra-
phy and the production of other child sexual abuse
material®.

The only international document which sets
out provisions specifically relating to surrogacy is
a non-binding document of the international non-
governmental organisation World Medical Associa-
tion — the 1987 Declaration on In Vitro Fertilization
and Embryo Transfer®. However, in October 2006 it
was decided to abolish the declaration [Sylkina et. al.
2020:40].

At the same time, a number of universal and re-
gional documents enshrine the fundamental prin-
ciples that provide guidance in terms of surrogacy.
Thus, in the context of this type of assisted reproduc-
tive technology (the “ART”), of great importance is
the principle of respect for human dignity, which
is reflected more specifically in the 1948 Universal
Declaration of Human Rights’; the 1966 Internation-
al Covenant on Civil and Political Rights®; the Inter-
national Covenant on Economic, Social and Cultural
Rights’; the 1979 Convention on the Elimination of
All Forms of Discrimination against Women'’; the
1989 Convention on the Rights of the Child"; the
2005 UNESCO Universal Declaration on Bioethics
and Human Rights'.

Surrogacy has been primarily addressed within
the relevant UN treaty bodies. The Committee on
the Rights of the Child and the Committee on the
Elimination of Discrimination against Women are
the bodies most often called upon to promote hu-
man rights norms and standards and to prevent
abuses and violations®. For instance, the Committee

on the Rights of the Child, as part of its consideration
of country reports, has emphasised the need to de-
velop appropriate legal regulation of the use of ART
in general and surrogacy in particular. Significantly,
the violations of the rights of children born to surro-
gate mothers are faced equally by jurisdictions where
this method of ART is allowed and those where it
is prohibited (for example, recommendations have
been made to Austria, Belgium, France, Ireland, the
Netherlands, Spain) [Khazova 2021:23].

It is worth noting that, despite the ambiguity of
surrogacy from ethical and legal points of view, and
the unacceptability for many of the use of this meth-
od of ART, the UN Committee on the Rights of the
Child members still believe that banning surrogacy
would lead to even greater violations of the rights of
surrogate mothers. In this regard, the UN Commit-
tee on the Rights of the Child has repeatedly high-
lighted the need for elaborate regulation of surrogacy
use [Khazova 2021:23].

The issues of surrogacy are also reflected in the
documents and activities of the Council of Europe.
The 1950 Convention for the Protection of Human
Rights and Fundamental Freedoms", underpinning
the Council of Europe law, in Article 8 sets forth the
right of universal importance to respect for private
and family life. A reservation is made, however, to
the possibility of interference by public authori-
ties with the exercise of this right, given that such
interference meets the conditions set out in that
Article.

The 1997 Convention for the Protection of Hu-
man Rights and Dignity of the Human Being with

5 OHCHR: Report of the Special Rapporteur on the sale and sexual exploitation of children, including child prostitution,
child pornography and other child sexual abuse material - Note by the Secretariat. December 27, 2018. Para. 16. URL: htt-
ps://www.ohchr.org/en/calls-for-input/report-sale-and-sexual-exploitation-children-context-sports (accessed 17.10.2021).
¢ Déclaration de 'AMM sur la fécondation in vitro et le transfert dembryon. 1987. URL: https://www.wma.net/fr/policies-
post/declaration-de-lamm-sur-la-fecondation-in-vitro-et-le-transfert-dembryon/ (accessed 17.10.2021).

7 Universal Declaration of Human Rights. 1948. URL: https://www.un.org/en/about-us/universal-declaration-of-human-
rights (accessed 17.10.2021).

& International Covenant on Civil and Political Rights. 1966. URL: https://www.ohchr.org/en/instruments-mechanisms/in-
struments/international-covenant-civil-and-political-rights (accessed 17.10.2021).

° International Covenant on Economic, Social and Cultural Rights. 1966. URL: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-economic-social-and-cultural-rights (accessed 17.10.2021).

1% Convention on the Elimination of All Forms of Discrimination against Women. 1979. URL: https://www.ohchr.org/en/
instruments-mechanisms/instruments/convention-elimination-all-forms-discrimination-against-womenf#:~:text=0n%20
18%20December%201979%2C%20the, twentieth%20country%20had%20ratified%20it (accessed 17.10.2021).

" Convention on the Rights of the Child. 1989. URL: https://www.ohchr.org/en/instruments-mechanisms/instruments/
convention-rights-child (accessed 17.10.2021).

12 Universal Declaration on Bioethics and Human Rights. 2005. URL: https://unesdoc.unesco.org/ark:/48223/pf0000146180
(accessed 17.10.2021).

¥ OHCHR: Special Rapporteur on the sale and sexual exploitation of children. URL: https://www.ohchr.org/en/special-pro-
cedures/sr-sale-of-children/surrogacy (accessed 17.10.2021).

* European Convention on Human Rights. 1950. URL: https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c (ac-
cessed 17.10.2021).
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regard to the Application of Biology and Medicine®,
is another Council of Europe means providing for a
number of bioethical rules. It enshrines, among oth-
er things, such essential principles as equal access to
medical care (Article 3), conformity with profession-
al requirements and standards (Article 4), informed
consent (Article 5), and respect for every person's
private life, including when it concerns health infor-
mation (Article 10).

Also, provisions concerning surrogacy are reflect-
ed in the Council of Europe's “Principles enshrined
in the Ad Hoc Committee of Experts on Progress in
the Biomedical Sciences (CAHBI)”'°.

There are no unifying or harmonising regula-
tions on surrogacy at European Union level either.
However, some safeguards are reflected in the 2000
Charter of Fundamental Rights of the European Un-
ion'” - the right of every child to maintain regular
personal relations and direct contact with both their
parents, unless it contradicts the child’s best inter-
ests (Article 24 par 3). Apart from that, Directive
2004/23/EC of the European Parliament and of the
Council of the European Union “On Setting Stand-
ards of Quality and Safety for the Donation, Pro-
curement, Testing, Processing, Preservation, Stor-
age and Distribution of Human Tissues and Cells™®
includes, among other things, standards applicable
in cases where donated gametes are required for the
performance of surrogacy in the European Union.
However, the 2014 Annual Report on Human Rights
and Democracy in the World and European Union
Policy on the matter condemns “the practice of sur-
rogacy as degrading the human dignity of a woman
as her body and her reproductive functions are used
as commodities; the practice of gestational surrogacy

involving the reproductive exploitation and use of
the human body for financial or other gain, particu-
larly for vulnerable women in developing countries,
is believed to have a negative impact on the human
dignity of women and therefore should be abolished
and treated as a matter of urgency in human rights
documents®.

To a certain extent, the European Union's disap-
proval of surrogacy practices can also be found in
the case law of the EU Court of Justice, e.g. C-167/12
C. D. v §.T* and C-363/12 Z. v A Government de-
partment and The Board of management of a com-
munity school* it is noted that European Union law
does not provide surrogate mothers with the right to
paid leave equivalent to maternity or adoption leave,
and that this does not constitute discrimination on
the basis of sex.

However, the European Union is developing a
unified approach to surrogacy. Indicatively, in 2013,
for example, under the auspices of the European Par-
liament, a “A comparative study on the regime of sur-
rogacy in EU member states” was issued [Brunet et.
al. 2013].

As a result of conducted analyses, European Un-
ion member states are divided into the four follow-
ing groups depending on the regulation of surrogacy
[Gonzalez 2019:439]:

1. there is no regulation of surrogacy, but in
practice surrogacy agreements are signed and en-
forced (Belgium, Cyprus, Czech Republic, Ireland,
Netherlands (altruistic surrogacy), Romania, Slova-
kia);

2. surrogacy is not allowed, but discussions are
taking place on whether to allow it in the future (Bul-
garia, Latvia, Malta, Spain);
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> Oviedo Convention and its Protocols. URL: https://www.coe.int/en/web/bioethics/oviedo-convention (accessed
17.10.2021).

16 Report on Human Artificial Procreation. Principles set out in the report of the Ad Hoc Committee of Experts on Progress
in the Biomedical Sciences (CAHBI), 1989. URL: https://rm.coe.int/16803113e4 (accessed 17.10.2021).

7" Charter of Fundamental Rights of the European Union. 2009. URL: http://data.europa.eu/eli/treaty/char_2012/0j (ac-
cessed 17.10.2021).

8 European Union: Directive 2004/23/EC of the European Parliament and of the Council of 31 March 2004 on setting
standards of quality and safety for the donation, procurement, testing, processing, preservation, storage and distribu-
tion of human tissues and cells. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004L0023 (accessed
17.10.2021).

' European Union: European Parliament resolution of 17 December 2015 on the Annual Report on Human Rights and De-
mocracy in the World 2014 and the European Union’s policy on the matter. URL: https://www.europarl.europa.eu/doceo/
document/TA-8-2015-0470_EN.pdf (accessed 17.10.2021).

2 European Court of Justice: D. v S. T. Case No. C-167/12. Judgment of the Court (Grand Chamber) of 18 March 2014. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1395675669953&uri=CELEX:62012CJ0167 (accessed 17.10.2021).

21 European Court of Justice: Z. v A Government department and The Board of management of a community school. Case
No. C 363/12. Judgment of the Court (Grand Chamber) of 18 March 2014. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?qid=1395675773534&uri=CELEX:62012CJ0363 (last accessed on 28 October 2021).
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3. surrogacy is allowed and the law provides
for the regulation of surrogacy (Greece);

4.  surrogacy is strictly prohibited by law (Aus-
tria, Croatia, Denmark (in its case, traditional sur-
rogacy for the purpose of subsequent transfer of the
child for adoption purposes free of charge is possi-
ble / altruistic surrogacy), Estonia, Finland, France,
Germany, Hungary, Italy, Lithuania, Luxembourg,
Poland, Portugal, Slovenia, and Sweden) [Blikhar,
Zharovska, Ortynska 2021:24].

Developing the Verona Principles for the protec-
tion of the rights of the child born through surrogacy
(Verona Principles)* by the international non-gov-
ernmental organisation International Social Service
(ISS)* is a significant step in the context of develop-
ing approaches to the protection of children's rights
during surrogacy.

Much work is being done by such intergovern-
mental organisations as the International Commis-
sion on Civil Status (ICCS)* and the Hague Con-
ference on Private International Law (HCCH) to
develop a common approach on some of the most
common issues in private international law relating
to surrogacy.

As part of its work in 2003, the International
Commission on Civil Status made a report on “ma-
ternal filiation and surrogacy in the ICCS States”
which reflected the legal approaches of France,
Greece, Spain and the UK. In 2014, the International
Commission on Civil Status produced another study
on surrogacy and the family status of the child [May-
danyk, Moskalenko 2020: 2868].

The Hague Conference on Private International
Law's Ad Hoc Experts’ Group on the Parentage / Sur-

rogacy Project®, following its regular meetings, con-
cludes at this stage that, among other things, a future
international instrument should ensure “predictabil-
ity, reliability and continuity of parental status, based
on the law, where a foreign element is present for
all persons involved <...>”*. This need seems to be
prompted by the life itself, including the judicial prac-
tice of the European Court of Human Rights, which
generally contributes quite a lot to the development of
the legal regulation of surrogacy in Europe.

3. The case-law of the European Court of Hu-
man Rights on surrogacy

An analysis of a number of cases, mainly related
to the recognition of foreign certificates of surrogate
births, suggests that the ECtHR has predominantly
been guided by the best interests of the child - Men-
nesson v. France (application No 65192/11¥), La-
basse v. France (application No 65941/11%)%. In the
aftermath of these two rulings, France has begun to
register certificates for children born to a surrogate
mother abroad if the alleged father named on the cer-
tificate is the biological father (confirmed, inter alia,
by the judgment in Foulon and Bouvet v France®).
However, with regard to the surrogate child's rela-
tionship with its intended mother, the ECtHR has
not indicated its stance, thus on 12 October 2018
the French Court of Cassation, pursuant to Article
1 of Protocol No 16 to the ECHR, requested an ad-
visory opinion from the ECtHR on the respective is-
sues. Thus, on 10 April 2019, the ECtHR published,
as an aside, its first Advisory Opinion since Protocol
No. 16 to the ECHR came into force [Dedov, Gadzhiev,

2 Principles for the protection of the rights of the child born through surrogacy. 2021. URL: https://www.iss-ssi.org/im-
ages/Surrogacy/VeronaPrinciples_25February2021.pdf (accessed 17.10.2021).

3 Official Website. The International Social Service (ISS). URL: https://www.iss-ssi.org/index.php/en/ (accessed 17.10.2021).
24 Official Website.The International Commission on Civil Status (ICCS). URL: http://www.ciec1.org/WD210AWP/WD210Awp.
exe/CONNECT/SITECIEC?_WWREFERER_=http%3A%2F%2Fwww.ciec1.0rg%2F& WWNATION_=5 (accessed 17.10.2021).
% The Hague Conference on Private International Law: The parentage / Surrogacy project. URL: https://www.hcch.net/en/
projects/legislative-projects/parentage-surrogacy (accessed 17.10.2021).

% The Hague Conference on Private International Law: “Report of the experts’group on the parentage / Surrogacy project”.
March 2019. URL: https://assets.hcch.net/docs/c25b558d-c24e-482c-a92b-d452¢168a394.pdf (accessed 17.10.2021).

27 European Court of Human Rights: Case of Mennesson v. France. Application No, 65192/11. Judgment of 26 June 2014.
URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-145389%22]} (accessed 17.10.2021).

2 European Court of Human Rights: Case of Labassee v. France. Application No. 65941/11. Judgment of 26 June 2014. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-145180%%22]} (accessed 17.10.2021).

2 See also: European Court of Human Rights: Press Release: “Totally prohibiting the establishment of a relationship be-
tween a father and his biological children born following surrogacy arrangements abroad was in breach of the Conven-
tion”. June 26, 2014. URL: https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-4804617-5854908&filena
me=003-4804617-5854908.pdf (accessed 17.10.2021).

30 European Court of Human Rights: Foulon and Bouvet v. France. Application No. 9063/14 and No. 10410/14. Judg-
ment of 21 July 2016. URL: https://hudoc.echr.coe.int/app/conversion/pdf/%3Flibrary%3DECHR%26id%3D003-5444584-
6823729%26filename%3DJudgments%20and%20decisions%200f%2021.07.16.pdf (accessed 17.10.2021).

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022

24



Ekaterina A. Torkunova, Alena I. Shcherbakova

HUMAN RIGHTS

Cherenkova 2019:45], under which recognition in
domestic law (in which surrogacy contravenes public
order) of a legal parent-child relationship between a
child born through gestational surrogacy abroad and
the intended mother is possible®'.

At the same time, it should be noted that the
ECtHR in surrogacy cases attaches particular im-
portance to the existence of a biological relationship
between the surrogate child and at least one of the
intended parents. Notable in this respect is the case
of Paradiso and Campanelli v. Italy*?, in which the
child-parent relationship resulting from surrogacy
carried out in Russia was not recognised due to the
lack of biological relationship between the child and
the intended parents (a mistake was made during the
surrogacy procedure when the medical facility used
the wrong biomaterial; the possibility of legal test-
ing to confirm the genetic relationship between the
parties before allowing the child to enter the country
has also been decided by the Court - in D. et al. v.
Belgium®). In the case of Paradiso and Campanelli
v. Italy, the ECtHR addressed a crucial point in the
context of surrogacy - the notion of family life. Thus,
the ECtHR held that from a legal point of view due to
the lack of genetic connection between the child and
the intended parents, as well as the short duration
of their relationship and the uncertainty of the ties
between them, the absence of family life was estab-
lished [Khramova 2019:51]. This decision illustrates
the need for an solely individual and diversified ap-
proach to the examination of each particular case.
Indeed, shortly before this court ruling in Wagner
and J.M.W.L. v. Luxembourg*, the ECtHR recog-
nised that in certain circumstances de facto family
life may arise in the absence of genetic or legal ties,
provided that genuine personal ties are established.
In such a case, the quality of the interpersonal ties,

the role the applicants play in relation to the child
and the length of time they have lived together with
the child (in this case the child had already lived with
the adoptive mother for more than ten years) must be
taken into consideration. Most likely, in the context
of Paradiso and Campanelli v Italy, the Court sug-
gests that in such cases the best interests of children
in general, rather than the best interests of the indi-
vidual child, should guide the decision and thereby a
direct violation of national law should be avoided [Ni
Shuilleabhain 2019:107].

Thus, based on the ECtHR rulings, in the absence
of a single international instrument on surrogacy,
states must not only find a balance between the in-
terests of society and its individual representatives,
but at the same time protect the best interests of the
child [Fenton-Glynn 2017:567].

4. Current Issues of Legal Regulation of Surro-
gacy in the Russian Federation

4.1 Current Russian Legislation on the Matter
of Persons Entitled to Resort to Surrogacy

The Russian Federation is one of the few states
that allow commercial surrogacy [Piersanti et al.
2021:5]. Moreover, Russia appears to be one of the
most liberal spaces for surrogate motherhood.

Today, surrogacy in Russia is regulated by the
provisions of four separate normative legal acts:

- Family Code of the Russian Federa-
tion No. 223-FZ of 29 December 1995 (the “Family
Code”)*;

- Federal Law “On Basics of Health Protection
of the Citizens in the Russian Federation” No. 323-
FZ of 21 November 2011 (the “Federal Law of the
Russian Federation ‘On Basics of Health Protection
of the Citizens in the Russian Federation™);
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31 European Court of Human Rights: Advisory opinion concerning the recognition in domestic law of a legal parent-child
relationship between a child born through a gestational surrogacy arrangement abroad and the intended mother. Request-
ed by the French Court of Cassation. April 10, 2019. URL: https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B8%22003-
6380464-8364383%22%5D%7D accessed 17.10.2021).

32 European Court of Human Rights: Case of Paradiso and Campanelli v. Italy. Application No. 25358/12. Judgment of 24
January 2017. URL: https://hudoc.echr.coe.int/eng#%7B%22fulltext%22:%5B%22paradis0%22%5D,%22documentcollecti
0onid2%22:9%5B%22GRANDCHAMBER%22,%22CHAMBER%22%5D,%22itemid%22:%5B%22001-170359%22%5D%7D (ac-
cessed 17.10.2021).

3 European Court of Human Rights: Case of D. and Others v. Belgium - refusal to authorise entry to Belgium of child born
in Ukraine from surrogate pregnancy. Application No. 29176/13. Decision of 8 July 2014. URL: https://hudoc.echr.coe.int/en
g#{%22itemid%22:[%22001-146420%22]} (accessed 17.10.2021).

3% European Court of Human Rights: Case of Wagner and JJM.W.L. v. Luxembourg. Application No. 76240/01. Judgment of
28 June 2007. URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-81328%22]} (accessed 17.10.2021).

% Family Code of the Russian Federation No. 223-FZ dated 29 December 1995 (as amended on 6 February 2020). (In Russ.).
URL: http://www.consultant.ru/document/cons_doc_LAW_8982/ (accessed 17.10.2021).

% Federal Law “On Basics of Health Protection of the Citizens in the Russian Federation” No. 323-FZ dated 21 November
2011 (as amended on 1 April 2020). (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_121895/ (ac-
cessed 17.10.2021).
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- Federal Law “On Acts of Civil Status”
No. 143-FZ of 15 November 1997 (the “Federal Law
of the Russian Federation ‘On Acts of Civil Status™);

- Order of the Ministry of Health of the Rus-
sian Federation No. 803n dated 31 July 2020 “On
the Procedure for the Use of Assisted Reproductive
Technologies, Contraindications and Restrictions on
Their Use” (“Order of the Russian Ministry of Health
No. 803n”).*® This entered into force on 1 January
2021, replacing Order of the Ministry of Health of
the Russian Federation No. 107n dated 30 August
2012 “On the Procedure for the Use of Assisted Re-
productive Technologies, Contraindications and Re-
strictions on Their Use™.

The category of persons who may benefit from
surrogacy finds no unequivocal definition in the
aforementioned documents; in practice, people in-
volved in surrogacy may face obstacles for the lack
of the unique definition of the subjects concerned.

The Family Code, in its Article 51(4) concerning
the conditions of entering a child’s parents into the
register of births, provides that, in cases of surrogate
motherhood, only married couples may be registered
as the child’s parents, and only provided that they
have obtained the consent of the woman who had
given birth to the baby (the surrogate mother). Arti-
cles 55(3) and 55(9) of the Federal Law of the Russian
Federation “On Basics of Health Protection of the
Citizens in the Russian Federation”, however, names
as subjects of assisted reproductive technologies (the
“ART”), first of all, a man and a woman, whether
married or not, and, secondly, a single woman un-
able to carry to term and give birth to a child due
to medical reasons. Such reasons for surrogacy are
listed, in particular, in Order of the Russian Ministry
of Health No. 803n.

This inconsistency is also aggravated by Article
16(5) of the Federal Law of the Russian Federation
“On Acts of Civil Status” that requires that the spous-
es who had benefitted from the surrogate mother’s
services file two documents for the state registration
of the baby’s birth: the document confirming the ba-

by’s birth, and the document issued by the relevant
healthcare organisation that confirms the surrogate
mother’s consent to the registration of the married
couple as the baby’s parents.

Therefore, according to these laws, the persons
authorised to apply for the surrogacy may be a man
and a woman, whether married or not, as well as a
single woman, provided that they are unable to carry
to term and give birth to a child for medical reasons;
the persons entitled to register the baby born as a re-
sult of surrogacy are only the spouses who had re-
sorted to surrogate motherhood.

Due to this lack of coherence in the rules of law
and the resulting problems that arise at the stage
of registration of children born from reproductive
methods, in May 2018, the members of the Federa-
tion Council of the Federal Assembly of the Russian
Federation submitted Draft Law No. 473140-7 “On
Amending Certain Legislative Acts of the Russian
Federation as Regards the State Registration of the
Birth of Children as a Result of the Use of Assisted
Reproductive Technologies™, which was expected
to eliminate a number of legal lacunae that exist in
this sphere - in particular, by modifying the Federal
Law “On Basics of Health Protection of the Citizens
in the Russian Federation” and the Family Code
and thus providing the right to register a child born
through surrogacy equally to married couples, un-
married couples, and single women. As of October
2021, this Draft Law is pending review by the State
Duma of the Federal Assembly of the Russian Fed-
eration (the “State Duma”).

It should be noted that practice has also created
another subject who may resort to surrogacy: name-
ly, a single man. On the one hand, the legislator pro-
vides an exhaustive list of subjects entitled to benefit
from surrogacy; on the other hand, the laws do not
provide for any sanctions for the use of a surrogate
mother’s services by single men; hence, some single
men become single fathers to surrogate children. This
raises the question of why the Russian laws allow sin-
gle women to benefit from surrogacy services, while

37 Federal Law “On Acts of Civil Status”No. 143-FZ dated 15 November 1997 (as amended on 24 April 2020). (In Russ.). URL:
http://www.consultant.ru/document/cons_doc_LAW_16758/ (accessed 17.10.2021).

3 Order of the Ministry of Health of the Russian Federation No. 107n dated 30 August 2012 (as amended on 1 February
2018) “On the Procedure for the Use of Assisted Reproductive Technologies, Contraindications and Restrictions on Their
Use” (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_142595/ (accessed 17.10.2021).

39 Order of the Ministry of Health of the Russian Federation No. 107n dated 30 August 2012 (as amended on 1 February
2018) “On the Procedure for the Use of Assisted Reproductive Technologies, Contraindications and Restrictions on Their
Use” (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_142595/ (accessed 17.10.2021).

4 Draft Law No. 473140-7 “On Amending Certain Legislative Acts of the Russian Federation as Regards the State Registra-
tion of the Birth of Children as a Result of the Use of Assisted Reproductive Technologies”. (In Russ.). URL: https://sozd.duma.

gov.ru/bill/473140-7 (accessed 17.10.2021).
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these remain unavailable to single men. At the same
time, the abovementioned Draft Law No. 473140-7
contains no provisions on the matters of registration
of the relevant rights for single men who become the
birth fathers of the children born through surrogacy,
although this issue is in fact on the agenda and needs
resolving. Going back to the medical reasons permit-
ting the use of surrogacy, these relate to the charac-
teristics of a woman’s physique and health that make
a woman unable to carry to term and give birth to a
child herself; on the other hand, if one applies these
reasons to a man, one can well conclude that a single
man, too, can be included among the subjects of sur-
rogacy by virtue of his nature (for instance, in view
of his lack of a uterus) and, consequently, his inability
to carry to term and give birth to a child on his own.

The legislator, however, fails to explain the rea-
sons why the category of subjects of surrogacy came
to include single women. If the decisive factor was
of social character — namely, the inability to find a
partner (“social infertility”, so to speak) - it is un-
clear why single men could not be included on the
list of subjects of surrogacy as well. Granting this
right solely to single women, but not to single people
generally, can be viewed as discrimination [Bogda-
nova, Belova 2021:5] within the meaning of Article
19(3) of the Constitution of the Russian Federation
(the “Constitution”)*..

It should be noted that the possibility of redefin-
ing infertility within the framework of the World
Health Organisation has been acknowledged. In
2016, for instance, the British newspaper The Tel-
egraph reported on an initiative to broaden the defi-
nition of infertility, as of now defined as the inability
to achieve a pregnancy after regular unprotected in-
tercourse for 12 months or more*, by classifying as
an infertile person also those who have no sexual re-
lationship or partner with whom to conceive. David
Adamson, MD, one of the authors of the new World
Health Organisation guidelines, told The Telegraph
that the change was intended to reflect the rights of

all people to found a family, including single men,
single women, gays and lesbians®*. However, on 4
February 2020, the World Health Organisation's of-
ficial website published information stating that the
WHO was leaving the previous definition of infertil-
ity unchanged, as it provides a clinical description of
the disease*.

At the same time, only half of the European coun-
tries provide single women with access to some types
of ART (e.g. Austria, Belgium, Bulgaria, Denmark,
Estonia, Finland, France, Greece, Luxembourg, the
Netherlands, Portugal, Spain and Sweden [McDer-
mott, Ronan, Butler 2022:2,4-8] and, even in fewer
countries such an access is given to lesbians [Calhaz-
Jorge et al. 2020:4-5]. Notably, between 2013 and
2019, the Spanish Ministry of Health restricted the
range of actors with access to public services in terms
of ART exclusively to married couples, although in
some autonomous communities single and lesbian
couples still had access to them [Alon, Pinilla 2021:3].
In 2021, France joined the group of states in which all
women, including singles and lesbians, have the right
to access ART, with Bioethics Law 2021-1017* pro-
viding for the right to in-vitro fertilisation.

For the lack of an official position of the Russian
legislator on this topic, we should like to bring to
light the situation that requires special attention in
the context of the rights of single men to use surro-
gacy services: in particular, this is the situation where
a specific single man - a widower - wishes to become
a father using his late wife’s frozen eggs. Apart from
all the questions usually posed in the discussions
of surrogacy in the context of single parents, this
raises a number of ethical and legal issues that must
be carefully considered and clearly regulated. Here,
two aspects should be elucidated as a priority: the
possibility for such a single man to become a father
through surrogacy, and the subsequent registration
of the baby born as a result of this type of ART.

Despite all of the problems outlined above, cur-
rent practice shows that both a man and a woman
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41 Constitution of the Russian Federation (adopted at the national referendum on 12 December 1993, as amended based
on the all-Russian referendum on 1 July 2020). (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_28399/
(accessed 17.10.2021).

42 World Health Organization: International Classification of Diseases. 11th Revision (ICD-11). URL: https://icd.who.int/en
(accessed 17.10.2021).

4 Bodkin H. Single men will get the right to start a family under new definition of infertility. — The Telegraph. October
19, 2016. URL: http://www.telegraph.co.uk/news/2016/10/19/single-men-will-get-the-right-to-start-a-family-under-new-
defini/ (accessed 17.10.2021).

“ World Health Organization: Multiple definitions of infertility. URL: https://www.who.int/news/item/04-02-2020-multi-
ple-definitions-of-infertility (accessed 17.10.2021).

% LOlI No 2021-1017 du 2 ao(t 2021 relative a la bioéthique. URL: https://www.legifrance.gouv.fr/jorf/id/JOR-
FTEXT000043884384/ (accessed 17.10.2021).
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who are not married, single women, and single men
do become lawful parents to children born through
surrogacy. That said, until 2010, single women had to
face civil registry offices denying them registration
of children, since the laws did not provide for a pro-
cedure for the registration of children born through
surrogacy to single mothers. Thus, such single moth-
ers were often forced to resort to adoption of their
biological children.

The approach to these situations started changing
in summer 2009, when a resident of Saint Petersburg,
Ms. Natalya Gorskaya, lodged a complaint with the
Kalininsky District Court of Saint Petersburg against
the Civil Registry Office that refused to register her
as a mother to her surrogate son. The Court found
that the Civil Registry Office’s denial of registration
was unlawful and ordered that it proceeded with the
registration®. According to Judge A.Y. Korchagina
who handled the case, civil registry offices err in
applying Article 51(4) of the Family Code as a gen-
eral provision and mistakenly conclude that a single
woman may not resort to surrogate motherhood. At
the same time, the court observed that such an inter-
pretation of the laws violated the civil rights guaran-
teed by Articles 38, 45, and 55 of the Russian Consti-
tution. It also expressed an opinion on the possibility
for unmarried couples to resort to surrogacy. That,
according to the Court, would, in particular, result
in a breach of one of the mandatory preconditions
for marriage envisaged in Article 12 of the Family
Code - namely, mutual and freely given consent.

Later, in November 2009, the Kuntsevsky District
Court of Moscow delivered the same judgment in a
similar case.

Civil registry offices gradually began registering
the children of single women without forcing the lat-
ter to apply to courts to resolve the matter. Thus, for
instance, on 3 January 2010, a Veliky Novgorod Civil
Registry Office registered a surrogate child born to
an unmarried female resident of the Novgorod Re-
gion on the day she applied for registration®.

Nevertheless, there have been many cases of de-
nial of registration of children by civil registry offices
to single women who had become mothers through
surrogacy. Thus, in 2016, a Tuapsinsky District Civil
Registry Office denied to a single mother, Ms. I.B.
Diakonova, state registration of the birth of her
surrogate child, reasoning that the making of the
relevant entry in the register of births required the
surrogate child to have both parents who, moreover,
had to be an officially registered married couple. Fol-
lowing the refusal, Ms. Diakonova approached the
Tuapsinsky City Court of the Krasnodarskiy Krai.
The latter quashed the decision of the Registry Of-
fice and obliged the Tuapsinsky District Civil Regis-
try Office to proceed with the state registration of the
surrogate child’s birth, indicating Ms. Diakonova as
the “mother” and leaving a blank field on the form
for the “father™®.

Similarly, in 2018, the Meschansky District Court
of Moscow declared unlawful the refusal to register
newly born surrogate twins, and obliged the Civil
Registry Office in question to enter Ms. Y.V. *** into
the register as their mother®.

The Plenum of the Supreme Court of the Russian
Federation contributed the most to elucidating this
matter by issuing the Judgement No. 16 of 16 May
2017 “On the Application by Courts of the Laws in
Considering Cases Related to Establishing Parent-
age™. with paragraph 31 stating that the provision
found in Article 51(4)(2) of the Family Code equally
applied to cases where the person resorting to sur-
rogacy was a single woman, incapable of carrying to
term and giving birth to a child for medical reasons.
At the same time, this Judgement did not in any way
address the issue of whether that rule applied to sin-
gle men.

The issue of entry of information on single fa-
thers into the acts on the birth of children brought
into this world by surrogate mothers is one with a
complex and mixed history in Russia. The first court
decision ordering a district civil registry office to reg-

4 Kalininsky District Court of Saint Petersburg: Decision of 5 August 2009 in Civil Case No. 2-4104 (In Russ). URL: http://kin.
spb.sudrf.ru/modules.php?name=docum_sud&rid=9 (accessed 17.10.2021).

47 Court Judgment Not Required to Register a “Surrogate” Child Born for a “Single” Woman. —Rosjurconsulting. January 15,
2010. (In Russ.). URL: http://www.jurconsult.ru/news/news6.php (accessed 17.10.2021).

% Decision of 24 November 2016 No. 2A-1633/20162A-1633/2016~M-2000/2016M-2000/2016. URL: https://sudact.ru/
regular/doc/PUrL9uU1EsC (accessed 17.10.2021).

4 Official Website for Courts of General Jurisdiction. Information on Case No. 02a-0121/2018. (In Russ.). URL: https://
mos-gorsud.ru/rs/meshchanskij/services/cases/kas/details/2a103a6d-1fc5-492a-96d1-eea8aa74fc28?caseNumber=2
%E0-0121/2018 (accessed 17.10.2021).

0 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 16 of 16 May 2017 (as amended on 26 De-
cember 2017) “On the Application by Courts of the Laws in Considering Cases Related to Establishing Parentage” (In Russ).
URL: http://www.consultant.ru/document/cons_doc_LAW_216881/ (accessed 17.10.2021).
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ister a single man as a single father to a child born
through gestational surrogacy with oocyte donation
arrived in August 2010 and was delivered by the Ba-
bushkinsky District Court of Moscow®.. In the deci-
sion, the court established that the Russian laws con-
tained no prohibitions or restrictions in terms of a
single woman or a single man’s opportunity to fulfil
themselves as a mother or a father using ART. The
result was Russias first ever certificate confirming the
birth of a surrogate child with a single man indicated
as the “father” and a dash written in the field for the
“mother” in birth certificate.

Although Russian law does not recognise the
binding force of judicial precedent, when consid-
ering similar cases, courts nonetheless rely on that
judgment referring, inter alia, to Article 19(3) of the
Russian Constitution. Thus, in practice, courts allow
single men to become the sole parent to a child born
through surrogacy. In the decision of the Smolnin-
sky District Court of Saint Petersburg® under a claim
filed by a single man after a civil registry office re-
fused to register his surrogate twins, the court stated
that the existing laws were based on equal rights for
women and men, hence single men also had the right
to have children and create families (including ones
that only consist of the children and their father).
The court found that the existing laws provided for
no prohibition of registration of surrogate children
by single women or single men who were the natural
parents to the child in question®. Furthermore, the
Court emphasised that such a refusal by civil regis-
try offices entailed a violation of the rights not only
of a single man, but also of a newborn baby. Indeed,
very frequently, the existing legal lacunae resulted in
delays in the relevant bureaucratic procedures and in

children born through surrogacy ending up in spe-
cialised institutions called “infant homes”

The position of the Smolninsky District Court of
Saint Petersburg was later repeated by a decision of
the Tverskoy District Court of Moscow®. The latter
highlighted that the lack of statutory provisions gov-
erning the situation where a single man was the only
parent to a surrogate child could not serve as a basis
for a refusal to register the child. Other courts fol-
lowed this practice®.

Among recent decisions on this issue, the deci-
sion of the Dzerzhinsky District Court of Saint Pe-
tersburg of 8 April 2020 must be noted. It required
the Committee for Civil Registry Offices of the Saint
Petersburg Government to complete the state regis-
tration of the birth of a child born through surro-
gacy, indicating Mr. *** (a single man) as the “father”
and leaving the field for the “mother” blank in the
birth certificate. This case is significant because the
civil registry office denied registration, explaining
that civil registry offices generally lacked the author-
ity to proceed with such registration, since the Fed-
eral Law “On Acts of Civil Status” did not contain a
detailed description of the procedure for registering
a child born through surrogacy, where the surrogacy
was used by an unmarried man. For that reason, ac-
cording to the civil registry office, only a court deci-
sion could be grounds for such registration. The civil
registry office referred to its limited mandate, rather
than a prohibition of such registration (like civil reg-
istry offices in the majority of cases of this sort do).

Therefore, in considering such cases, courts take
into account the fact that the effective laws do not
regulate the issue of establishing paternity and regis-
tering the birth of children who have no mother, but
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51 Babushkinsky District Court of Moscow: Decision of 4 August 2010 in Civil Case No. 2-2745/10. (In Russ.). URL: https://
mos-gorsud.ru/rs/babushkinskij/search (accessed 17.10.2021).

52 Archive of the Smolninsky District Court of Saint Petersburg, Decision of 4 March 2011 in Civil Case No. 2-1601/11,
Judge T.P. Matrusyak. (In Russ.). URL: https://smolninsky--spb.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_
op=case&case_id=343531368&case_uid=1d467be2-1763-47fb-9560-0b3fa989e6ce&delo_id=1540005 (accessed
17.10.2021).

53 See: [Svitnev 2011:52-61].

5% Tverskoy District Court of Moscow: Decision of 25 March 2011 in Civil Case No. 2-1894/2011.(In Russ.). URL: https://mos-
gorsud.ru/rs/tverskoj/search (accessed 17.10.2021).

5 Khamovnichesky District Court of Moscow: Case No. 2-497/13. (In Russ.). URL: https://mos-gorsud.ru/rs/hamovnicheskij/
search (accessed 17.10.2021); Golovinsky District Court of Moscow: Case No. 2-1251/13. (In Russ.). URL: https://mos-gorsud.
ru/rs/golovinskij/search (accessed 17.10.2021); ; Perovsky District Court of Moscow: Case No. 2-2023/1-2013. (In Russ.). URL:
https://mos-gorsud.ru/rs/perovskij/search (accessed 17.10.2021).

6 Dzerzhinsky District Court of Saint Petersburg: Decision No. 2-980/2020 2-980/2020~M-740/2020 M-740/2020
of 8 April 2020 in Case No. 2-980/2020. URL: https://sudact.ru/regular/doc/8LeGc3YT3IZV/?regular-txt=%D1%81
%D1%83%D1%80%D1%80%D0%BE%D0%B3%D0%B0%D1%82%D0%BD%D0%BE%D0%B5+%D0%BC%D0%B0
%D 1%82%D0%B5%D1%80%D0%B8%D0%BD%D1%81%D1%82%D0%B2%D0%BE&regular-case_doc=&regular-
lawchunkinfo=&regular-date_from=&regular-date_to==&regular-workflow_stage=&regular-area=&regular-
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only have a father, and find it possible to apply the
existing legal rules mutatis mutandis.

Still, there has been a number of cases in the prac-
tice of Russian courts to deny the registration as fa-
thers to surrogate children, although they are in fact
the natural parents. Such decisions exist even despite
paragraph 20 of Judgement of the Plenum of the Su-
preme Court of the Russian Federation No. 16 of 16
May 2017 “On the Application by Courts of the Laws
in Considering Cases Related to Establishing Par-
entage”™ that provides that, to clarify the issues of a
child’s parentage, a court may (subject to the opinion
of the parties and the facts of the case) employ an
DNA expert in order to reliably and accurately estab-
lish paternity (maternity).

Thus, the Tushinsky District court of Mos-
cow in its Decision of 19 March 2014* dismissed
Mr. S.S. Tinkov’s request to be recognised as a father
to two girls born through a surrogacy programme.
Moreover, the court ordered that the Tushinsky Civil
Registry Office with the Moscow Directorate for Civ-
il Registry register the birth of the two children with-
out any mention of their surrogate mother or birth
father. In its Decision, the Court relied on Articles
48(3) and 51(2) of the Family Code, stipulating that
when a child’s birth is registered, information on the
father is entered based on the certificate of the par-
ents’ marriage and a joint application from the father
and mother, or an application by the child’s mother,
if the father has not been identified. The decision was
challenged, but the court of appeal® upheld the first
court decision and dismissed the appeal.

In cases of such judicial denials, single men have
to seek other ways to be officially registered as fathers
to their biological children. Some enter into fictitious
marriages to that end, although that does not always
prove to be an efficient solution; others resort to

adoption. Notably, Russian laws do not provide for
any special restrictions for single persons wishing to
adopt. Therefore, it is not entirely clear why a single
person - in particular, a man - cannot be registered
as a parent of his natural child, but can nonetheless
become his adoptive father.

In light of this, it appears clear that there are no
reasons to prevent single men from being included
on the list of subjects entitled to use surrogacy. At the
same time, the lack of legal certainty on this matter
creates various precedents.

4.2 2020 Doctors’ Case

Autumn 2020, it was reported that the Investiga-
tive Committee of the Russian Federation (the “Rus-
sian IC”) was carrying out investigative actions in
consolidated criminal cases on the trafficking of sur-
rogate children. The children were born through the
services of Rosjurconsulting and European Surro-
gate Technologies®, organisations that, in particular,
helped single men to become single fathers through
surrogacy.

The first criminal case was initiated in January
2020 under Article 109(1) of the Criminal Code of
the Russian Federation (the “Criminal Code”) and
Article 127.1(2) of the Criminal Code after the dead
body of a newborn baby boy was discovered in one
of the apartments in the VNIISSOK settlement of the
Odintsovo City District of the Moscow Region. It was
later established that the death was caused by sudden
infant death syndrome®. According to journalists,
the baby was born through surrogacy for a national
of the Philippines®. Because of the COVID-19 pan-
demic, the boy’s biological father could not come to
Russia to execute the proper documents, and the in-
fant, as well as four other children - a biological child
to Thai parents, a biological child to a Filipino couple,

57 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 16 of 16 May 2017 (as amended on 26 De-
cember 2017)“On the Application by Courts of the Laws in Considering Cases Related to Establishing Parentage”. (In Russ.).
URL: http://www.consultant.ru/document/cons_doc_LAW_216881/ (accessed 17.10.2021).

8 Decision of the Tushinsky District Court of Moscow of 19 March 2014 in Case No. 2-1472/2014. (In Russ.). URL: http://
www.garant.ru/files/7/3/1273537/reshenie_tushinskogo_rayonnogo_suda_goroda_moskvi_ot_19_marta_2014_goda.
odt (accessed 17.10.2021).

% Appellate Ruling of the Moscow City Court of 22 July 2014 in Case No. 33-29316/2014. (In Russ.). URL: https://www.mos-
gorsud.ru/mgs/services/cases/appeal-civil/details/b9c61f32-d674-4b0a-b2dc-b019babe95ad?participants=%F2%E8%ED
%EA%EE%E?2 (accessed 17.10.2021).

€ Baby Trafficking Case: Plans to Arrest Fathers of Surrogate Children. - TASS.ru. September 30, 2020. (In Russ). URL: https://
tass.ru/proisshestviya/9596727?fbclid=lwAR1Zbhn7PXt_lia12XQglskee9YQnIxvrg6MVXj6msE9u4sy0CVI6Q0nb4U (ac-
cessed 17.10.2021).

&1 Website of the Main Investigative Directorate of the Investigative Committee of the Russian Federation for the Moscow
Region. (In Russ.). URL: https://mosobl.sledcom.ru/news/item/1428307/ (accessed 17.10.2021).

2 Massacre of the Surrogate Innocents. — Novaya Gazeta. October 15, 2020. (In Russ.) URL: https://novayagazeta.ru/
articles/2020/10/15/87536-izbienie-surrogatnyh-mladentsev (accessed 17.10.2021).
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and the Filipino twins Anika and Arturo (whose ge-
netic and official parents are the well-known Filipino
politician Fredenil Hernaes Castro and his spouse
Jane Tan Castro®) — were taken care of by nannies.
All the children found in the rented apartment were
born through surrogate motherhood.

In June 2020, the case was consolidated with an-
other criminal case initiated after the discovery of a
flat in Moscow with five babies; found in the same
flat were documents on IVF procedures and surro-
gacy agreements®. The babies found were also born
through surrogacy. According to media reports, their
genetic parents were nationals of the People’s Repub-
lic of China who could not come for their children to
Russia straight away due to the COVID-19 pandem-
ic. In view of those cases, the crime under Article
127.1(2) (human trafficking of two or more persons)
of the Criminal Code was requalified into a more se-
rious category, namely, Article 127.1(3) (human traf-
ficking resulting in death, serios injuryor other serios
consequences). This was the origin of the case that
the media later dubbed the “Doctors’ case” (on traf-
ficking and attempted trafficking of children from
surrogate mothers).

In summer 2021, however, the mass media start-
ed citing the results of forensic medical expert opin-
ion No. 2045702874 of 24 April 2020 (allegedly part
of the case files) that confirmed a direct genetic rela-
tion to the putative parents who had donated sperm
in Moscow reproductive clinics, and pointed out that
in that case, there could be no “child trafficking”®.
Furthermore, the defendants initially criminally
prosecuted were “traditional” families that met the
Russian legal requirements for surrogacy. Accord-
ing to media reports, on 25 November 2021 the Vid-
novsky City Court ordered the relevant authorities

to transfer Anika and Arturo Castro to their parents,
spouses Fredenil and Jane Castro®. Up to that mo-
ment, the twins, as well as other children involved
in this case, were placed into childcare institutions.
Investigators believe that the crimes were commit-
ted by an organised crime group; in light of this, 8
persons have been arrested in the case, including the
heads of the companies that facilitated surrogacy and
the doctors (embryologists and fertility specialists),
as well as a lawyer, an interpreter, and a courier. The
surrogate mother who gave birth to a child for the
Filipino couple was placed under house arrest””. On
5 November 2020 K.N. Svitnev, the General Director
of Rosjurconsulting, was placed on the international
wanted list®®. On 12 July 2021, the pre-trial restric-
tive measure for four defendants in the case was
replaced with house arrest, although later, the First
Appellate Court of General Jurisdiction granted the
prosecutor’s appeal that challenged the Decision of
the Moscow City Court®, and the defendants were
once again put into detention.

Importantly, in the Russian Federation, commer-
cial surrogacy is allowed; hence, the criminal case
discussed seems to be rather illogical - after all, it is
a case regulated by the relevant rules of the Russian
law. Nevertheless, as discussed above, the Russian
laws define the subjects entitled to resort to surroga-
cy in such a way that the rules have been interpreted
and implemented in diametrically opposed manners.
In view of that, competent authorities might have as-
sumed that single men could not use surrogacy ser-
vices and proceed with the relevant checks. However,
as the media reports, the Russian IC focuses, inter
alia, on the sexual orientation of the single fathers
who were the defendants in the case”. If so, such an
approach raises many issues, as Russian laws on ART

8 A Filipino Politician Addresses Putin over the “Child-Trafficking” Case. — Ria.ru. August 18, 2020. (In Russ.). URL: https://
ria.ru/20200818/1575931832.html (accessed 17.10.2021); The Castroes File a Claim against the Russian Federation with the
Tverskoy District Court of Moscow to Defend Their Infants. - Novaya Gazeta. June 5, 2021. (In Russ.). URL: https://novayaga-
zeta.ru/articles/2021/06/05/surrogatnoe-sledstvie (accessed 17.10.2021).

64 Cases on Child Trafficking in Moscow and the Moscow Region Consolidated, Lawyer Says. — Ria.ru. July 21, 2020. (In
Russ.). URL: https://ria.ru/20200721/1574662620.html (accessed 17.10.2021).

% Investigation into Surrogacy. — Novaya Gazeta. June 5,2021. (In Russ.). URL: https://novayagazeta.ru/articles/2021/06/05/
surrogatnoe-sledstvie (accessed 17.10.2021).

% Moscow Region court ordered the return of surrogate children to a politician from the Philippines. - Ria.ru. November
25,2021. (In Russ.). URL: https://ria.ru/20211125/bliznetsy-1760801343.html (accessed 01.12.2021).

" Babies Become Evidence, Doctors Become Detainees. — Novaya Gazeta. July 24, 2020. (In Russ.). URL https://novayaga-
zeta.ru/articles/2020/07/24/86392-nezakonnorozhdennye (accessed 17.10.2021).

% Main Defendant in the Case on Surrogate Child Trafficking Put on the Wanted List. — TASS.ru. November 5, 2020. (In Russ.).
URL: https://tass.ru/proisshestviya/9918561 (accessed 17.10.2021).

% Court Orders Pre-Trial Detention for Four Defendants in the Case on Trafficking of Children from Surrogate Mothers. -
TASS.ru. August 5, 2021. (In Russ.). URL: https://tass.ru/proisshestviya/12068561 (accessed 17.10.2021).

70 “Single Fathers” Case: Why Surrogacy Is Prosecuted in Russia. — DW.com. October 12, 2020. (In Russ.). URL: https://
www.dw.com/ru/delo-odinokih-otcov-pochemu-v-rossii-presledujut-za-surrogatnoe-materinstvo/a-55246927 (accessed
17.10.2021).
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contain no provisions on the sexual orientation of
the subjects entitled to use ART in general and sur-
rogacy in particular.

In view of the claims named above with respect
to the Russian IC’s actions, one of the defendants in
the criminal case, the General Director of Rosjur-
consulting K.N. Svitnev, approached the Russian IC
for explanations, basing its position on violations of
Articles 137, 285, and 299 of the Criminal Code; ac-
cording to him, however, he never received a reply.
Moreover, according to the information published
in the mass media, the Prosecutor General of the
Russian Federation received a request on the veri-
fication of reports on the detentions and arrests of
homosexual men in the criminal case in question
from the Deputy Head of the State Duma Commit-
tee for Matters of Family, Women, and Children, Ms.
Oksana Pushkina’. In her opinion, the homosexual-
ity of single fathers could not serve as a ground for
limitation of their rights; Ms. Pushkina believes the
Russian IC’s measures were unconstitutional and vi-
olated Articles 19 and 38 of the Russian Constitution.
Additionally, according to Ms. Pushkina, the actions
taken by Investigative Committee action may have
serious consequences in the future.

The current Russian legislation does not stipulate
that a parent’s sexual orientation or gender identity
serve as a ground for the termination of parental
rights or the annulment of adoption and the place-
ment of a child in an orphanage. Pursuant to Article
77 of the Family Code, a guardianship and custody
bodies may take the child away immediately only if
there is an imminent threat to life or health of a child.
The parent, in turn, may appeal against such actions
to the relevant court.

In practice, the only case (at least the only case
released to public) where adoptive children were
taken away from a family based on gender identity
dates back to 2017, when the officers of guardianship
and custody bodies of the Ordzhonikidze District

of Yekaterinburg took two adopted sons from Yulia
Savinovskikh”.

4.3 2021 Legislative Initiative to Limit the
Scope of Subjects Eligible to Seek Surrogacy Based
On “Marital Status” and Citizenship

Today, the legal regulation of the category of sub-
jects entitled to benefit from surrogacy services has
nothing to do with the sexual orientation of such per-
sons. At the same time, the issue of “marital status” in
the context of surrogacy is being raised with increas-
ing frequency. Thus, at the beginning of 2021, it was
announced that State Duma deputies had drafted a
law amending the existing procedure for surrogacy
in the Russian Federation. The draft law provides, in
particular, a ban on surrogacy for foreign nationals, as
well as for unmarried persons. The draft law’s authors
stand for granting the opportunity to benefit from sur-
rogacy only to couples officially married for at least a
year and unable to carry to term and give birth to a
child for medical reasons (which should be established
by a council of medical professionals), while sepa-
rately emphasising that surrogacy will be unavailable
to single persons, as it would be inconsistent with the
constitutional principle, envisaged in Article 38 of the
Russian Constitution and stating that “motherhood,
childhood, and family shall be protected by the state”

As regards the ban on surrogacy for single per-
sons, State Duma deputy Ms. Pushkina expressed her
disagreement, noting that the proposal to introduce a
sort of “marital status” contradicts the key provisions
of the Constitution, including Article 19 that guaran-
tees equality of all before law and court”. During the
parliamentary hearings on 20 January 2021 on that
draft law, one of its authors, Deputy Chairman of the
State Duma Mr. Petr Olegovich Tolstoy, responded
to allegations of unconstitutionality of some of the
provisions of the draft law, relying on the position of
the Constitutional Court of the Russian Federation
of 23 September 20147 that stated that legislative

71 Pushkina Writes to the Prosecutor General in the “Gays & Surrogate Mothers Case” — RBC.ru. October 1, 2020. (In
Russ.). URL: https://www.rbc.ru/society/01/10/2020/5f75ac259a7947743186e7e3?from=materials_on_subject (accessed
17.10.2021).
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TVRAIN.ru. March 19, 2019. (In Russ.). URL: https://tvrain.ru/news/julija_savinovskih-482310/ (accessed 17.10.2021).This
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foreign agent, and/or a Russian legal entity performing the functions of a foreign agent.

73 Deputies Prepare a Ban on Surrogacy for Singles: Oksana Pushkina Spies Inconsistency with the Constitution. —
RBC.ru. January 19, 2021. (In Russ.) URL: https://www.rbc.ru/politics/19/01/2021/6006e6759a79472e23983481 (accessed
17.10.2021).

74 Resolution of the Constitutional Court of the Russian Federation No. 24-P of 23 September 2014 “On verifying the con-
stitutionality of Article 6.21(1) of the Administrative Offences Code of the Russian Federation in view of a complaint by
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regulation in the sphere of family should be based on
the values of family, motherhood, and childhood as
traditionally understood. Moreover, the State Duma’s
Deputy Chairman noted that neither the Constitu-
tion nor international legal documents contained
any provisions that would guarantee the right “of an
individual to get oneself a child, like one gets oneself
a dog””. Mr. Tolstoy also announced that the draft
law was submitted to the State Duma for review in
March 2021; at the same time, he left open the pos-
sibility that the wording might be elaborated on the
issue raised to achieve a compromise’.

On 11 June 2021, Russian senator M.N. Pav-
lova as well as a group of State Duma deputies, led
by Mr. Tolstoy, introduced to the State Duma a set
of amendments into separate legislative acts of the
Russian Federation in Draft Law No. 1191971-7 “On
Amending Certain Legislative Acts of the Russian
Federation” (setting forth the requirement that the
persons using surrogacy on the territory of the Rus-
sian Federation should hold Russian nationality)”.
The Draft Law’s wording, as submitted, clarified,
inter alia, that prospective parents should, firstly, be
married to each other, secondly, be unable to carry to
term and give birth to a child on their own for medi-
cal reasons, and, thirdly, hold Russian nationality
(citizenship) (or at least one of them should). There-
fore, the Draft Law was aimed at narrowing the list of
subjects of surrogacy in the Russian Federation. This
Draft Law provided an absolute prohibition for for-
eign nationals and stateless persons to apply to sur-
rogacy in the territory of the Russian Federation. The
explanation given is that, otherwise, a child born on
the territory of the Russian Federation would enjoy

no further protection from the competent Russian
authorities.

The authors of the Draft Law found it reasonable
to set forth a procedure where children born for for-
eign parents will enjoy protection on the territory of
the Russian Federation until they cross the border or
are handed over to their biological parents. For this
reason, the Draft Law provided for mandatory Rus-
sian nationality for children born or carried by sur-
rogate mothers as at the date of entry into force of the
relevant amendments, if the prospective parents/par-
ent (in the case of a single woman) of such children
are foreign nationals or stateless persons, or if the de-
cision to grant Russian nationality to the prospective
parents/parent (in the case of a single woman) has
been annulled in accordance with the Federal Law
“On Citizenship of the Russian Federation” as at the
day of state registration of the child’s birth.

At the same time, according to the opinions of the
State Duma Committee on Issues of Family, Women,
and Children” and the Legal Department of the State
Duma Office’, some of the provisions of the Draft
Law in question both suffered from internal con-
tradictions, and are not in compliance with some of
the existing provisions of the relevant Russian laws.
For that reason, according to Article 112(6)(a) of the
State Duma Regulations®, it was suggested that the
text of the Draft Federal Law be adjusted before its
first reading by the State Duma.

On 20 October 2021, this Draft Law was support-
ed by the Government of the Russian Federation, but
with the stipulation that, before the State Duma con-
siders this draft law in the first reading, the draft must
be finalized in the light of the recommendations out-
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lined by the Russian Government on amendments to
Article 55 of the Federal Law “On Basics of Health
Protection of the Citizens in the Russian Federation”
and the Family Code®..

Despite the calls for limiting access to surrogacy
on the territory of the Russian Federation for foreign
nationals and stateless persons - in particular, because
the children born in such situations are later removed
from the territory of the Russian Federation — Order
of the Government of the Russian Federation No.
635-r dated 16 March 2020 (as amended on 28 July
2021) “On Temporary Restriction of Entry into the
Russian Federation for Foreign Nationals and State-
less Persons and Temporary Suspension of Grant-
ing and Issuance of Visas and Invitations™ provides
for the possibility of entry of the biological parents
to children born by surrogate mothers on the terri-
tory of the Russian Federation, who enter the Russian
Federation for the purposes of state registration of the
birth of the child, provided that information on such
persons has been submitted by the Ministry of Health
of the Russian Federation to the Ministry of Internal
Affairs of the Russian Federation.

On 21 December 2021, when the State Duma
members considered the Draft law in the first read-
ing, they rejected it. However, before the vote, Nina
A. Ostanina, Chairwoman of the State Duma Com-
mittee on Family, Women and Children's Issues and
a member of the “Communist Party of the Russian
Federation” faction, clarified that “child trafficking in
general should be prohibited, including the right of
Russian citizens to order and purchase children <...>
the authors, who prepared this law, are ready to in-
troduce it again in a new version” and asked to vote
against Draft Law No. 1191971-7%.

The Draft Law discussed above may bridge the
legal gaps of surrogacy in general and the right of
single persons to enjoy the surrogacy in the Russian
Federation in particular.

4.4 Possibility of providing maternity (family)
capital for single fathers who become parents as a
result of resorting to surrogacy

At the same time, it is becoming evident that, at
this point, Russian legislators are failing to approach
the issue of regulation of surrogacy comprehensively.
They are elaborating on specific issues related to this
type of ART, while practice still pushes Russian citi-
zens who have become parents through surrogacy
to face the existing lacunae in the legislation. One of
these such gaps is the issue of whether a single fa-
ther (including one who later got married) who had
become a father through the use of surrogate moth-
erhood may receive state support in the form of ma-
ternity (family) capital (national program to support
families with children). On the one hand, by enact-
ing Federal Law No. 256-FZ dated 29 December 2006
“On Additional Measures of State Support of Fami-
lies with Children” (the “Federal Law of the Russian
Federation ‘On Additional Measures of State Support
of Families with Children™)*, the legislator has de-
fined the specific category of persons entitled to ap-
ply for maternity (family) capital. On the other hand,
the fact that single fathers to surrogate children (in-
cluding those who later got married; given that their
spouses also accrue no right to claim additional state
support for their adopted sons or daughters) are not
on the list cannot be construed as a prohibition, but
is rather an omission on legislator’s part. Thus, statu-
tory uncertainty has left the final decision in each
specific case to the courts. This is why, in practice,
there have been both cases where courts recognised
that such fathers were entitled to receive a state cer-
tificate to maternity (family) capital®, and the oppo-
site cases. Claimants in such cases have invoked the
existing inequality between themselves and the per-
sons listed in Article 3 of the aforementioned Federal
Law, and argued that that rule was contrary to Article
19 of the Constitution.

81 State Duma of the Russian Federation: Official Review on the draft federal law No. 1191971-7 "On amendments in sepa-
rate legislative acts of the Russian Federation", submitted by deputies of the State Duma P.O. Tolstoy, V.I. Piskarev, Senator
of the Russian Federation M.N. Pavlova. (In Russ.). URL: https://sozd.duma.gov.ru/download/717B04C2-8BCF-46CF-8C82-

485446C19889 (accessed 17.10.2021).

8 Order of the Government of the Russian Federation No. 635-r dated 16 March 2020 (as amended on 28 July 2021) “On
Temporary Restriction of Entry into the Russian Federation for Foreign Nationals and Stateless Persons and Temporary
Suspension of Granting and Issuance of Visas and Invitations”. (In Russ.). URL: http://www.consultant.ru/document/cons_
doc_LAW_347693/f62ee45faefd8e2a11d6d88941ac66824f848bc2/ (accessed 17.10.2021).

8 On the draft Federal Law No. 1191971-7 “On Amending Certain Legislative Acts of the Russian Federation”. December 21,
2021. (In Russ.). URL: https://video.duma.gov.ru/watch/?id=324273 (accessed 17.10.2021).
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In this context, some clarification arrived with the
Judgement of the Constitutional Court of the Russian
Federation No. 30-P of 29 June 2021 “On verifying
the constitutionality of Article 3 of the Federal Law
‘On Additional Measures of State Support of Families
with Children’ under a request of the Konakovo City
Court of the Tver Region”® Mr. T., a national of the
Russian Federation and the biological father to two
children born through surrogacy on 3 September
2019, took legal action to the Konakovo City Court
of the Tver Region, and argued that the territorial
body of the Pension Fund of the Russian Federation
refused to provide him with a state certificate for ma-
ternity (family) capital, stating that the claimant did
not fall within the categories of persons envisaged in
the Federal Law of the Russian Federation “On Ad-
ditional Measures of State Support of Families with
Children” When considering the case, the Kona-
kovo City Court of the Tver Region was uncertain
as to whether Article 3 of that Federal Law was in
compliance with the Constitution, as it “placed the
fathers to two or more children born by a surrogate
mother™ in a position of inequality as compared to
the categories of persons entitled to claim maternity
(family) capital by operation of law.

For this reason, the Konakovo City Court of the
Tver Region sent the relevant request to the Consti-
tutional Court of the Russian Federation. The issue
at stake in this case was that the original birth certifi-
cates of the children indicated Mr. T. as the “father”
and had a blank field for the “mother”, but when
Mr. T. married Ms. K. on 19 October 2019, with
her adopting her husband’s children, the register of
births was amended accordingly, and new birth cer-
tificates were issued.

This is significant, since the judicial body for con-
stitutional review in the Russian Federation defined

as the subject matter of its analysis only the first part
of the Article 3 of the Federal Law ‘On Additional
Measures of State Support of Families with Children’
and only “to the extent that it underlies the matter of
granting the right to receive maternity (family) capi-
tal to a man who has been recognised, in accordance
with the prescribed procedure, as the sole parent (fa-
ther) to children born for him by a surrogate moth-
er, and subsequently got married and is raising his
children together with his spouse who has adopted
them, in a family that has not received the right to
benefit from state support in line with the aforemen-
tioned Federal Law™.

Therefore, the Constitutional Court of the Rus-
sian Federation stated that in such situations it was
not the man who found himself in a position of in-
equality, but rather the family, since such families are
generally in worse conditions as compared to fami-
lies that do receive the relevant state support as they
fall within the category of persons under the Federal
Law of the Russian Federation “On Additional Meas-
ures of State Support of Families with Children” (and
these may include parents to children born through
ART). For this reason, the Constitutional Court of
the Russian Federation has found that Article 3(1) of
the Federal Law of the Russian Federation “On Ad-
ditional Measures of State Support of Families with
Children” was inconsistent with the Constitution “to
the extent that it did not provide the right to receive
maternity (family) capital for a man who has been
recognised, in accordance with the prescribed pro-
cedure, as the sole parent (father) to children born
for him by a surrogate mother, and subsequently got
married and is raising his children in a family to-
gether with his spouse who has adopted them”*’ The
respective amendments must be implemented into
the laws of the Russian Federation.
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Thus, the Ministry of Labor and Social Protection
of the Russian Federation has developed a draft law®
in accordance with the instructions of the Deputy
Prime Minister of the Russian Federation Ms. T.A.
Golikova in the framework of the execution of the
Judgement of the Constitutional Court of the Rus-
sian Federation No. 30-P of 29 June 2021 in order
to improve the legislation of the Russian Federation
on additional measures of state support in terms
of expanding the circle of persons entitled to addi-
tional measures of state support in connection with
the birth (adoption) of children. On 29 September
2021, this draft was received by the Government of
the Russian Federation.”® At the governmental ses-
sion held on 28 October 2021, it was decided to ap-
prove the Draft Federal Law “On Amendments to
the Federal Law ‘On Additional Measures of State
Support of Families with Children’ and submit it to
the State Duma through the established procedure,
which was done on 1 December 2021°* - Draft Law
No 28410-8*.

In its judgement, the Constitutional Court of the
Russian Federation has, in a way, “commented” on
the emerging practice where men become single fa-
thers by resorting to surrogacy. In our view, that is a
big step forward in developing the national legisla-
tion in favour of single men willing to have children.

5. Conclusion

In light of all of the aspects discussed above, we
believe it reasonable, firstly, to stipulate at the level of
the Federal Law of the Russian Federation “On Basics
of Health Protection of the Citizens in the Russian
Federation” the right of single men to use assisted re-
productive technologies, and, secondly, to bring the
provisions of said Federal Law in line with the provi-
sions of the Federal Law “On Acts of Civil Status” as
regards the right to register a child born as a result
of surrogacy. It also appears to be essential for the
legislator to clarify that the regulation of surrogacy

(including the registration of surrogate children) as
envisaged in the Family Code should apply as par-
ticular rules, rather than as general rules. Respective
amendments will solve the issues outlined in the pre-
sent article, namely: the inconsistent interpretation
by courts of the provisions of the laws as regards the
regulation of surrogacy and continued violation of
human rights and freedoms that should be protected
irrespective of sex and “married/family status”; and
the uncertainty with respect to the subjects entitled
to resort to surrogacy and subsequently to register a
child born through surrogacy. Furthermore, we be-
lieve that the Judgement of the Constitutional Court
of the Russian Federation No. 30-P of 29 June 2021
“On verifying the constitutionality of Article 3 of the
Federal Law ‘On Additional Measures of State Sup-
port of Families with Children’ under a request from
the Konakovo City Court of the Tver Region” has
raised new issues that have to do with the unequal
treatment of fathers of surrogate children and other
categories of persons entitled to receive maternity
(family) capital. It appears feasible to enact the defi-
nition of “family” at the level of the Federal Law of
the Russian Federation “On Additional Measures of
State Support of Families with Children”, or to amend
that Federal Law according to which the right to ma-
ternity (family) capital will depend on the marital
status of the persons concerned. At the same time, it
must be taken into account that in such instance the
right to receive maternity (family) capital of other
categories of citizens listed in Article 3(1) of the Fed-
eral Law of the Russian Federation “On Additional
Measures of State Support of Families with Children”
will be also directly dependent.

With regard to the international legal regulation
of surrogacy, it would seem possible to propose that
the international community first and foremost de-
velop universal and harmonised approaches to the
key terms for surrogacy and the parties involved in
this type of ART, taking into account the experience
of the Russian Federation on these matters.

% Federal portal of drafts of normative legal acts: On amendments to the Federal Law “On Additional Measures of State
Support of Families with Children”. (In Russ.). URL: https://regulation.gov.ru/projects/List/AdvancedSearch#npa=119127

(accessed 17.10.2021).
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