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IMPOTENCE

OF ENVIRONMENTAL LAW
IN THE AGE OF ANTHROPOCENE:
FOUNDATIONS OF ECOCENTRIC LAW

INTRODUCTION. This scientific article discusses the
reaosns for inefficiency (“impotence”) of modern envi-
ronmental law as a normative reaction to the “destruic-
tion of Nature”. The scope of the destruction of Nature
has been broadening. The environmental protection law
has thus not influenced the resurrection of “destroyed
Nature”.

MATERIALS AND METHODS. Consistent with ex-
planatory and theory-building research, the methods
used are those of historical legal research as well as gen-
eral scientific methods, such as analysis, synthesis, anal-
0gy, description, and deduction.

RESEARCH RESULTS. The essential reasons for the
current excessiveness (intemperance) of man's inter-
action with Nature (the reasons for the ‘destruction
of Nature”) and/or reasons for the inefficiency of the
modern environmental law should be sought for in the
dominant anthropocentric cultural paradigm of the
western cultures oriented towards an un-limited ma-
terial progress. If anthropocentrism (exploitativeness)
as the basis of human utilitarian interaction with na-
ture has led to the “destruction of nature,” there is no
doubt that the ecological reason remaining within the
anthropocentric construction of Nature can not lead to
its “resurrection”. Only the setting-up of the ecocentric
construction of Nature may lead to the “resurrection”
of Nature. This orientation must be followed by the no-
mos of the western cultures. A new law of nature on
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the basis of the new, ecocentric ontology and ethics is
therefore necessary.

DISCUSSION AND CONCLUSIONS. In this arti-
cle, the basics of a new ecocentric legal philospohy as
the foundation of modern environmental law have
been proposed. The scientific realisation of man's
equality in the network of co-dependent natural enti-
ties in the last decades shows man his initial position
- that is his (equal) postition in Nature. The determi-
nation of the rules of conduct which man must respect
in interaction with Nature implies an expansion of the
idea of law itself (justice and correctness) towards the
interaction between man and Nature and not only the
interaction within human community. Consequently,
the economic interaction has to be maintained with-
in the framework ensuring the vitality of other biotic
communities. Also, incorporation of Nature in the very
essence of law inevitably triggers a redefinition of legal
values. The natural equilibrium, i.e., the equilibrium
of life (including human life) becoming a legal value,
we could speak of the expansion of the legal subject, i.e.
the expansion of values which are the subject of legal
protection. The initial position of the natural equilibri-
um addresses the issue of relationship of the new legal
value towards the existing fundamental legal values of
the western cultures. The enforcement of the mainte-
nance of natural equilibrium may also demand a limi-
tation of another legally protected value, for example,

21



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

C. NMnuyaHny

the right to the freedom of movement or some other
human right. The new value, i.e., the maintenance of
natural equilibrium, must be incorporated in the “con-
tracts of statehood”, that is in the constitutions of the
western countries as one of main legal values, next to
“freedom”, “democracy” and “private property”. The
entry of Nature in the western (legal) value system is a
conditio sine qua non for an efficient change in the le-
gal order and, most importantly, for a change in man's
attitude towards Nature in everyday's life.

KEYWORDS: inefficiency of modern environmental
law, anthropocentrism, ecocentrism, expansion of the

idea of law, ecocentric legal philosophy, redefinition of
legal values, natural equilibrium as a basic and com-
mon legal value
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KAK NMPEOLOOJIETb BECCUJIUE
JKOJIOTMYECKOIO NMPABA

B 3MOXY AHTPOINOLEHA:

OCHOBbI SKOLUEHTPU4YHOI'O MNMPABA

BBEIEHME. [lannas HayuHas cmamos nocésauseHa
npuuuHam HeapgpexmusHocmu («beccunus») coepe-
MEHHO20 IKOI02UHECK020 NPA6a KaK Omeerma Hopma-
MuUBHOIL cucmemvl HA «yHUumoxcerue IIpupodvi».
Macwmabol paspyuieHust npupooHoii cpedvt yeenuuu-
saromcs. CredosamenvHo, Npaso 0XpaHvl OKPyscar-
wietl cpedvl He MO0 NPUSECMU K BO3POHOEHUIO
«yHuumoxceHHot I1pupodovi».

MATEPUAIJIBI I METO[DBI. B coomsemcmeuu ¢
NPUHUUNAMU 00BICHUMENIDHBIX U IME0PemUuH1eckux tc-
C71e006aHUL, ABMOP CMAMbl NPUMEHS UCOpUYe-
CKUil Mermoo 10puou1eckoil Hayku, a makxe maxue
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00ujeHayHvie Mermoobl NO3HAHUS, KAK AHATU3, CUH-
me3, AHATI02UA, ONUCAHUE U 0eOYKUUS.

PE3YJIbTATbI MCCIIEOJOBAHUSA. Cywecmeen-
Hble NpU4UHbL upe3smepHocmu (HeyMepeHHOCU) 60
e3aumodelicmeuy 4enoéeka U npupoovi (npuuHovl
«yHuumoncerus [Ipupodvi») u/unu npusurvl Hesddex-
MUBHOCU COBPEMEHHO20 dKOTI02UHECK020 NPAsa crie-
dyem uckamv 6 npeobnadarouseti aHmMponoueHmpuy-
HOUl  KynbmypHoil napadueme 3anaoHvix CMPaH,
OPUEHMUPOBAHHBIX HA Oe32PAHUUHDBLLL MAMEPUATLHBLIL
npozpecc. Ilockonvky anmponouenmpusm (3xchnya-
mMamopckoe MbluisieHue) KaKk OCHOBA He/I06e4ecK020

MocKoBcKMiA XKypHan MeXxayHapoaHoro npasa « 4 « 2021
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YMUAUMAPUCIICKO20 B3AUMOOCLCIBUS ¢ OKPYHcaio-
wietl cpedoii npueern k «yHuumonceHuo IIpupoovl», He
BbI3bIBaEM COMHEHUTL, HIMO dK0702UH1ecKoe MbluiTIeHUe
8 pamkax aHmponoueHmpuuHoil mpaxmosku IIpupo-
bl He Moxem npusecmu x ee «803posxderuio». Tonvko
npuxamue dKoueHmpuuroti mpaxkmosku IIpupodovt
MOdHCem nPusecmu K ee «803po0eHu0». 3anaomvie 20-
cyoapcmea 0omicHvL cr1ed08amy IMOMY HANPABTIEHUIO
8 céoem 3akoHodamenvcmee. Takum 06pazom, Heo0xo-
0UMO HOB0e Npaso 0Xparvl NPUPOObl, OCHOBAHHOE HA
HOB0U, 3KOUEHMPUUHOTI OHMONI0ZUHECKOTE U Imuye-
cKoti punocogui.

OBCYJKIIEHWE U BbIBOIDbI. B Hacmostueti cma-
mbve 8bl0BUHYMbL HAYANIA HOBOTL IKOUEHMPUUHOT Pu-
JI0COPUU NPasa Kax 0CHOBbL COBPEMEHHO20 IKOTIO2UHe-
K020 npasa. Hayunvie popmul peanusayuu paseHcmsa
UHOUBUOO0B 6 ClCIEME CO3ABUCUMBLX NPUPOOHBIX 00pa-
308aHUli 6 NOCIeOHUe 0eCTMUTIEMUS NO3B0IIAION Bbis-
BUMb UCXOOHOE NOTIONeHUE HeTio6eKa 6 Mupe — Mo
ectm, (pasHoe) no omuouernuio k Ipupode. Onpederne-
Hue NPpasusl noeedeHUst, KOMopvim 00THEH C1e008ab
uesiosek 8 ceoem 83aumodeiicmeuu ¢ IIpupodoti, noo-
pasymesaem pacnpocmparerie uoeu npasa Kax maxo-
601l (cnpasednueocmu U NPAUNILHOCNU) HA B3AUMO-
Oeiicmeuie Mexuc0y Heno8eKoM U Npupoooil, a He mMosvKo
Ha e3aumoodeiicmeue mooeil 8 obujecmee. Cnedosa-
MenbHO, IKOHOMUHECKAS 0esTMeNIbHOCb 00TIHCHA OCY-
WAeCMBTIAMBCS 8 NPABOBLIX PAMKAX, 00eCHeHU8aAIoUsUX
HUSHECNOCOOHOCb  UHBIX NPUPOOHLIX 00U4HOCTEL.
Taxwe exmouerue ITpupodvl 6 KoHuenyuo npasa He-
u30excHo e1euem 3a co00ii nepecMmomp npasosvlx ueH-
Hocmetl obusecmea. Ilockonvky npupooHvili 6anauc,
Mo ecmv 6ananc Hu3Hu (8 Mom HUCIe, Hen06e1eckoil)
CIMAHOBUMCS NPABOBOLL UEHHOCHIDIO, MOMCHO 2080PUMTb
0 pacuiuperuy npeomMema npasosozo peyIupoBaHus,
Mo ecmv pacuiupeHus Kpyea ueHHocmell, Komopole

1. Introduction

he purpose of this article is to analyze the

reasons for the ineffectiveness of modern

environmental law and on this basis to pro-
pose the legal and philosophical foundations of the
new environmental law. The essential reasons for the
current excessiveness (intemperance) of man's in-
teraction with Nature (the reasons for the “destruc-
tion of Nature”) and/or reasons for the inefficiency
of the modern environmental law should be sought
for in the dominant anthropocentric cultural para-
digm of the western cultures oriented towards an
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noornexam npasosoti 3auume. Ilocmatroska sonpoca
0 npupodHom banarce 3ampazusaem npooemy coom-
HOUIEHUST HOB01L NPABOBOLL UeHHOCU U CYUectnByio-
WsUX 6a306bIX NPABOBLIX UeHHOCMEL 3aNA0HBIX CIPAH.
IIpasosas 3auguma npupooHo2o 6anaHca Mosxern max-
JHe Nompe6o8amv 0paHUHeHUs UHLIX 3AUUULAEMbIX
Npasom yeHHocmetl, Hanpumep, npasa Ha c60600y ne-
PeOBUNEHUS UNU KAKUX-TTUO0 UHDIX NPAB Ue0BeKdA.
Ionoxcenus o HOB0LL teHHOCMU — NOOOEPHAHUU NPU-
PO0HO020 banarca — 0omxHcHbL Gbimp 8KIH0UEHDL 8 «OOULe-
cmeeHHble 002060pbl 0 20CY0APCNBEHHOCHIUY, MO eCIb
8 KOHCIUMYyUU 3anaoHuix 20cy0apcmes Kax 00Ha u3
2NIABHYIX NPABOBYLLX UeHHOCEL] HAPSOY O «C80000011»,
«demoKpamueil» U «HACMHOU  COOCIBEHHOCHIbION.
Bxmouenue IIpupodst 6 3anaouyto cucmemy (npaeo-
8b1X) UeHHocmell sénsiemcst conditio sine qua non Oeii-
CIMBUMETIHO20 U3MEHEHUS NPABONOPAOKaA U, UIMO HAU-
6oree 6ascHo, omHoueHus venosexa K IIpupode 6 eco
108Ce0HEBHOL HUHU.

K/TIOYEBBIE CJIOBA: HeappexmusHocmy cospe-
MeHHO020 IKOTI02UMECK020 NPasa, AHMPONOUEHMPUIM,
IKOUEHMPU3M, PACNpoCmpaneHue KOHUeNyUuU npasa,
IKOUeHMPUMHAS PunocoPus npasa, nepecmomp npa-
B08bLX UeHHOCHEL, NPUPOOHYITI OANAHC Kak 6a306a5 U
00145 NPABOBAS UEHHOCHTb

A DUTUPOBAHVA: ITmaanny C. Kak mpeopo-
7IeTh 6eccumie 9KOJIOrMYeCcKOro Ipasa B 9IIOXY aHTPO-
TIOLIeHA: OCHOBBI 9KOLIEHTPIYHOTO IpaBa. — Mockos-
CKULL HypHAn mexndyHapooHoeo npasa. 2021. No. 4.
C. 21-39. DOL: https://doi.org/10.24833/0869-0049-
2021-4-21-39

Aemop 3asensgem 06 omcymcmeun KOHPIUKMA UH-
mepecoe.

unlimited material progress. This article thus ana-
lyzes the foundations of new ecocentric legal philo-
spohy. This approach is original at the global level
and is important at both the theoretical and applied
levels. The new ecocentric legal philosophy should
become the foundation of modern environmental
law

2. “Impotence” of the modern environmental
protection law

In the past decades the awareness of the neces-
sity to “legislate temperance” [Hardin 1968] in hu-
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man (economic) interaction! with Nature has been
heightened. The inefficiency and/or “impotence”
[Eder 1996] of the normative reaction to the “de-
struction of Nature” [Merchant 1980], i.e., the de-
velopment of the environmental law in the second
half of the 20th century is becoming increasingly evi-
dent. The scope of the destruction of Nature has been
broadening. The environmental protection law has
thus not influenced the resurrection of “destroyed
Nature” [Ponting 1993].

Thanks to the scientific findings in the last few
centuries concerning man's co-dependent and equi-
valent centrality in the “cosmic network” of biotic
natural entities?, the main levers which have brought
about the destruction of Nature and are at the same
time the main reasons for the inefficiency and/or
“impotence” of the environmental protection law
have become increasingly prominent.

The essential reasons for the current excessive-
ness (intemperance) of man's interaction with Na-
ture (the reasons for the “destruction of Nature”)
and/or reasons for the inefficiency of the current
normative interference (i.e., the environmental pro-
tection law) should be sought for in the dominant
anthropocentric cultural paradigm® of the western
cultures oriented towards an un-limited material
progress in the age of Antrhopocene [Chart-
ing...2019:3-4]*.

The morality “controlling” man's interaction with
Nature has remained unchanged, i.e., utilitarian®. The
“ecological reason” stems from the belief that man's
exploitation of nature has gone too far and hence is
in favour of limitation and prevention of nature pol-
lution and of a more rational exploitation of nature.
The implementation of the ecological reason leads
therefore to a more rational exploitation; however,

' The direct subject of the law is the interaction between man and Nature. The interaction is twofold: spiritual, on the one
hand, and material, on the other hand, (the use of Nature and waste disposal). Within the latter, economic interaction is spe-
cially important. Economic interaction is instigated by the desire to meet man's needs, whilst from the point of view of Nature
and/or natural equilibrium it burdens the environment. It covers utilitarian interaction (to meet man's needs, in particular,
energy needs) and waste disposal (in the broader sense) and nowadays (mostly industrial waste), i.e., pollution.

2 The findings of quantum physics (W.Heisenberg, N. Bohr, G. Chew et al.) and other nature sciences (H. Maturana, F. Varela et
al.) reveal the co-dependence and equi-valence of all natural entities including man. We should call the reader's attention to
the knowledge which for millennia has been accessible to other cultures (Australia's “aborigines,’the North-American Indians).
At the same time, this knowledge could be traced back to the very threshold of the western cultures to the time before So-
crates. The western civilisation needed two thousand and five hundred years to acquire the knowledge which other cultures
have had since the beginning. The path to this knowledge has been paved with the destruction of Nature and the destruction
of most of these “primitive” cultures. The West is increasingly aware that the tradition of these “primitive” cultures which it has
been destroying with such thoroughness contains human knowledge amassed through millennia (according to the latest
anthropological and archaeological research, the history of Australia's “aborigines” has continued uninterrupted for 80,000
years - Dreamtime) of the norms of human behaviour, ensuring harmony between human needs and Nature, to which man
also belongs. It is a well-known fact that one of the key characteristics of the non-European “non-civilised” cultures (one of the
fundamental criteria of civilisation was the scope of “cultivation” (exploitation) of Nature) has been environmental sensibility.
This knowledge must, therefore, be incorporated in human culture. To paraphrase Bacon, knowledge is power, but not the
power to destroy and to dominate Nature, but power to re-introduce harmony (equilibrium) with Nature.

3 The expression “paradigm” originates in the ancient Greek (“paradeigma”) and means a “model’, “pattern”. The notion of
“paradigm” should be understood in this essay as a combination of beliefs, perceptions and values which form a certain con-
ception of reality in science, philosophy, and in society and/or culture in general. For more detail on scientific paradigms see
[Kuhn 1962].

4 “The Anthropocene is characterised by a state change in the Earth system. The Earth system encompasses the intercon-
nected natural cycles and interacting biophysical and chemical processes of our planet. The state change observed in the
onset of the Anthropocene refers to the disruptions to the Earth system which have moved the planet’s physical, biological
and chemical systems beyond the stable functioning observed in the Holocene. The Holocene began approximately 11,700
years ago and provided the conditions for human societies to flourish. It is the geological time period that preceded the
Anthropocene. The Holocene encompassed most of the history of humanity and was characterised by rapid growth of hu-
man populations across the planet. The stable functioning of Earth’s life support systems, characteristic of the Holocene, are
being increasingly disrupted. Though human influence of the Earth system has occurred over centuries, it is only recently that
anthropogenic activities have had a significant impact on the structure and function of this system. The expression ‘Anthropo-
cene’was first proposed at the start of the new millennium. Despite its conceptual foundations in geology, it has come to en-
compass a range of geological, ecological, sociological and anthropological changes in the Earth’s recent history. References
to the Anthropocene are increasingly found across a range of disciplines. The term has come to encapsulate the unprecedent-
ed planetary-scale changes caused by anthropogenic activity) and the novel challenges and opportunities which come about
from appreciation of these changes; and the new thinking required to successfully navigate global environmental change”
[Charting ...2019:3-4].

> The use value of Nature is therefore quintessential: “Nature is perceived and experienced as an object of human needs”
[Eder 1996:VII].

MocKkoBcKWii XXypHan mexayHapogHoro npasa - 4 - 2021
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man's interaction with Nature continues to remain
destructive (exploitative).

The spiritual background of environmental pro-
tection law is comparable to the spiritual background
of the first legal norms which limited industrial pol-
lution (before the “environmental explosion” of the
'60s)°. The spiritual background of both is anthro-
pocentric - there is no shift in the comprehension
of Nature which continues to be understood instru-
mentally, i.e., as “environment” for the use of man
and has to be kept clean or in some other way be-
fitting man's comfort and health [Tarlock 1988:34;
Eder 1996:123; Ortolano 1997:65, Dryzek 1997:75;
Charting ...2019:1-3; Kotzé 2019:2-6].

“Ecological rationality” which has encouraged
the formation of the environmental law has pre-
served its anthropocentric nature. The thelos of the
environmental law is not the transformation of un-
limitedness (exploitativeness) of the utilitarian (and
in general burdensome) interaction with nature, but
merely the formation of “safety mechanisms” for the
purpose of the protection of human health and com-
fort.

In terms of such premises, the “impotence” of the
environmental law is logical, i.e., no improvement is
noticeable in the “environment;” on the contrary, the
scope of the destruction of Nature is broadening.

If anthropocentrism (exploitativeness) as the ba-
sis of human utilitarian interaction with nature has
led to the “destruction of nature,” there is no doubt

that the ecological reason remaining within the an-
thropocentric construction of Nature can not lead to
its “resurrection”. Only the setting-up of the ecocen-
tric construction of Nature may lead to the “resurrec-
tion” of Nature®.

This orientation must be followed by the nomos’
of the western cultures. A new law of nature on the
basis of the new, ecocentric ontology and ethics is
therefore necessary'’.

3. From the anthropocentric to the ecocentric
(philosophical) construction of Nature -
creation of a new (ecocentric)
“philosophy of nature”

In the last decades, the issue of a redefinition of
the relationship between man and Nature has be-
come an increasingly important philosophical is-
sue also within the western philosophy which has
throughout its history been predominantly anthro-
pocentric (and anthropomorphic)".

A “new philosophy of nature”? incorporating the
ecological awareness” is arising also from the west-
ern philosophical tradition, i.e., from the pre-Socrat-
ic philosophy [Philosophy...1994:157-167] which
was relegated to the “dustbin of history” with the
advent of “homo mensura” and the ensuing anthro-
pomorphizing of the western philosophical thought.

The entrapment of the western civilisation in the
ontological duality of the (anthropomorphic) spirit

Moscow Journal of International Law « 4 - 2021

5 These are legal norms established before the creation of the environmental law at the time of the “industrial revolution”.

7" This expression is used by Eder, who wishes to emphasise the rationalist (Cartesian) basis of the environmental law.“When
we speak of ecological reason we mean that the exploitation of nature has gone too far and that the pollution of nature must
be limited. If we were to follow only this rationality, that would indeed make our exploitative interaction with nature more
rational, but it would remain an exploitative way of interacting with nature” [Eder 1996:VII].

8 Kotze's starting point in his article is similar: “Law has failed to address the ever-deepening socio-ecological crisis of the
Anthropocene. In the light of, and as a response to, law’s failures in this respect, in his article he argues in support of develop-
ing a new legal paradigm for the Anthropocene epoch called Earth system law” [Kotzé 2019].

® Nomos is understood as a normative social system of the western cultures, whereby the rules of behaviour are character-
ised by the attribute of lawhood. In the western cultures nomos is a synonym for legal rules governing behaviour. Their con-
tent depends on the context defined by the legal and political philosophy and/or the spiritual framework of a certain culture
as the“ideological” superstructure of nomos.

% The term “environmental law” connotes a set of legal norms governing man's communication with other cosmic phenom-
ena (nature) — thus determining the rules of behaviour towards other biotic communities which, together with the norms
regulating human private interaction and norms regulating social interaction, i.e., norms regulating man's social and political
character, represent the “human” nomos, the “human formula” [Kaufmann 1994].

" The issue of relationship between man and other natural entities received minimal attention within the established mod-
ern western philosophy. Within the framework of this essay it is not possible to examine in more detail certain exceptions.
Of the modern philosophers “stricto sensu” we should only mention Heidegger (his philosophical ecocentrism is explored in
more detail by Zimmerman in [Zimmerman 1994: 91-150]; of considerable interest is also Levi-Strauss’s ecocentric “practical
philosophy” [Lévi-Strauss 1992]. Nietzsche and Bergson also indirectly opposed the rationalist anthropocentrism [Zimmer-
man 1994:57-91].

12 The established term is “Environmental Philosophy”.

3 The “secular” awareness and not the philosophical awareness “stricto sensu”is meant here, created at the time of “destruc-
tion of Nature” and encouraged by the scientific findings and traditions of other cultures.

25



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

C. NMnuyaHny

and matter which has placed man on the pedestal, at
the crown of creation, and made him the master of
the universe, has not been questioned, not even by
Kant, who is well known' for solving another dual-
ist issue of the West (epistemological dichotomy be-
tween reason and experience)®.

In conjunction with the new ontology and the
new ethics, the “new philosophy of nature” repre-
sents one of the key starting points for the transfor-
mation of nomos, i.e., a transformation of new legal
and political philosophy and thus also new (instru-
mentalised) law of nature.

In view of the centrality of nomos in the western
cultures, its very transformation is quintessential for
the enforcement of the ecocentric social construc-
tion of nature. The transformation of nomos means
the transformation of the system'® which regulates
the behaviour of man at the everyday level, i.e., the
normative legal system.

In terms of the “status of Nature, the current
“ecologisation” of nomos' connotes in particular
the creation of obstacles and constraints of human
interaction with Nature. The measure for human in-
teraction with Nature is the maintenance of natural
equilibrium.

The “resurrection” of environmental awareness in
this century has triggered different approaches to the
philosophical construction of nature.

The ecological situation at the turn of the 20th
century®® triggered (first in the USA) the beginning
of ecological anthropocentric awareness”. The cri-
terion adopted in this approach to the issues of the
“destruction of Nature” is the criterion of human
health and comfort which necessitates the cleaning
of the environment and a more careful exploitation
of natural resources®. The philosophical framework
for this approach is still Cartesian, issuing from the
anthropocentric ontology and utilitarian ethics.

This (philosophical) approach represents the
baseline for the dominant political and legal con-
struction of Nature, ie., “environmental protec-
tion™*.

At the same time, the ecological impulse spurred
(again first in the USA) the creation of the ecologi-
cal ecocentric awareness*, which rejects the anthro-
pocentric construction of nature and takes into ac-
count the new scientific developments, giving rise
to a new, ecocentric ontologyf and ethics. From the
ontological point of view, man's place is in Nature,
as an equi-valent and co-dependent part of Nature.

* When he argued that it is not possible to cognise objectivity only through the faculty of mind (on the basis of reason and
senses). Reason does not cognise things “per se’, as they are “in reality”, but only as they “appear” through the medium of
senses (experience). As reason is not able to see, only sensual and experiential objects are given, i.e., “phainomena” of objects
(objectivities). Reason may not penetrate “noumena’, “things in themselves’, i.e,, the objectivity itself. It is not capable of “pen-
etration” (in the sense of spiritual-intellectual gaze), but is merely the faculty of thinking the object of the sensuous gaze. It is
only capable of synthesising the varied, contained in the sensuous gaze, into a notion. Reason thus processes and shapes only
that which is transmitted by senses, i.e.,, phenomena. The cognisant use of rational notions does not refer to the reality per se,
but to its phenomena: the objects of possible experience. There can be no a priori knowledge except of objects of possible
experience [Kaufmann 1994:85-86].

> If we accept Kaufmann's interpretation of the connection between the dominant orientation of philosophy with the actual
(ecological) circumstances of individual periods [Kaufmann 1994: 27-32], Kant was primarily concerned with epistemological
issues i.e. the issues of cognition of reality, because he lived in a period of transition. The fundamental philosophical issue at a
“time of doubt and mistrust” [Kaufmann 1994:28] is the following: How to arrive at the knowledge of the “external world”from
my awareness? This means: How can | know anything? What is at stake here is not a thing, object, entity, but an awareness, a
method. What can easily happen is what Goethe reproached Kant’s philosophy at one point, namely, that it no longer arrives
at the object [Kaufmann 1994:29].

' This is the incorporation of the systemic ecocentrism in the western cultures.

7 The “ecologisation” of nomos implies the incorporation of new ontology and ethics into a legal value system.

'8 The “destruction of Nature” as a result of intense development of “industrie”. For “state of Nature” at the turn of the 20th
century see [McCormick 1995:1-20; Ponting 1993:346-393].

' This is so-called “shallow ecology” “Shallow ecology is anthropocentric, or human-centred. It views humans as above or
outside of nature, as the source of all value, and ascribes only instrumental, or “use” value to nature” [Capra 1997:7].

20 Whilst the approach of “cleaning up the environment” can not be incorporated in a philosophical context, the approach of
“rational” exploitation of natural resources is connected with the “conservation philosophy,” which is usually linked in literature
to the name of Gifford Pinchot, a well-known forestry expert from the USA from the beginning of the 20th century.

2 Environmental protection”is an approach dealing mostly with the issues of pollution, which it approaches from the point of
view of anthropocentric construction of nature. It sees man as the master of nature and the issue of “destruction of nature” as
merely the issue of the pollution of his environment. Such approach does not perceive the issue of the “destruction of Nature”
as a deeper problem of man'’s un-limited interaction with all forms of Nature and not only man’s environment.

2 This is so-called. “preservation philosophy,” personified at the level of “practical philosophy” by John Muir and Aldo Leopold
and at the level of philosophy “stricto sensu” by Henry David Thoreau and Ralph Waldo Emerson. See also [McCormick 1995:1-
26; Natural Resources Policy 1993:162-182].
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This ecocentric ontology has also given rise to the
ecocentric ethics which imposes on man a respectful
interaction with other natural entities preserving the
natural equilibrium®.

The above approach is the departure point for
the further development of ecocentric philosophy
of nature. The key philosophical orientation is the
philosophy of “deep ecology” [Law and the Environ-
ment....1997:91-96; The Politics...1997:61-71].

Together with the already mentioned ecocentric
ontology® and ethics®, one of its basic premises is
the “naturalness”” of man's (material) interaction
with other natural entities [Tarlock 1988:179-181].
However, man's centrality in Nature and man's co-
dependence and connectedness with other natural
entities demand a respect for the limitations of the
natural equilibrium [Foundations...1997:39-44]%;
which also connotes an enframing of the current un-
limitedness of human interaction with Nature and/
or satisfaction of human (material) needs within the
constraints of the natural equilibrium?.

The philosophy of “deep ecology” stems, there-
fore, from a redefinition of the progressiveness of
human development, in particular, the orientation

progress. It implies, therefore, a redefinition of the
“functioning economy” of western cultures [Freder-
icks 2014:24].

The new “philosophy of nature™ has been gradu-
ally gaining ground since its initial position of “coun-
terculture” [Zimmerman 1997:91-150] and has be-
come increasingly prominent within the established
western philosophy [Philosophy... 1994:38]. It repre-
sents a philosophical departure point for a new, eco-
centric paradigm [Capra 1997:6]. This discussion,
however, stresses its political operationalisation,
comprised in the concept of “sustainable develop-
ment,” which is the basis for the transformation of
western cultures.

3. The concept of “sustainable development” and
the necessary formation of “systemic
ecocentrism” of the western cultures (premises of
ecocentric legal and political philosophy)

The ecological situation, on the one hand, and the
increasing scope of ecocentric ecological awareness,
on the other hand, led to a global political agreement
at the turn of the century in the form of the principle

Moscow Journal of International Law « 4 - 2021

of the western cultures into un-limited material of sustainable development®.

2 A thing is right when it tends to preserve the integrity, stability, and beauty of the biotic community. It is wrong when it
tends otherwise” [Law and the Environment...1997:4]. Regarding the issue of ecocentric ethics, i.e., ethics which emanates
from man’s co-dependence and connectedness with other biotic communities (i.e., ecocentric ontology) and commands a
respectful interaction with Nature, the question of motive of the ecocentric ethics arises. Why should | show respect for other
biotic communities? The motive may be heteronomous and | show respect because | realise that | endanger myself if | con-
tinue the exploitative interaction. In this case, Nature only has instrumental value. Nevertheless, this approach represents
significant progress in comparison with the anthropocentric ecological ethics. Whilst only imposing the protection of man’s
environment, the ecocentric ecological ethics with its heteronomous motive refers to the maintenance of the equilibrium of
biotic communities, or Nature as a whole, that | show respect because other parts of Nature have intrinsic value - they are a
value in themselves apart from the importance they carry for man.

24 At the level of legal construction of nature this approach influenced the formation of the legal category of “nature values”—
national parks, first in the USA at the turn of the 20th century.

% “Human species, along with all other species, are integral elements in a system of interdependence such that the survival
of each living thing, as well as its chances of faring well or poorly, is determined not only by the physical conditions of its envi-
ronment but also by its relations to other living things. (...) Humans are not inherently superior to other living things, they are
members of the Earth’s Community of Life in the same sense and on the same terms in which other living things are members
of that Community” [Foundations...1997:29-30].

% “Human use of the environment should not be destructive but should enhance the diversity, integrity, stability, and beauty
of the biotic community. Individual plants and animals used by humans should be thoughtfully selected, skilfully and hu-
manely dispatched and carefully used so as to neither waste or degrade them” [Earthly Goods...1996:61-62].

2 Unlike certain extreme approaches, “inspired” by Leopold’s ethics and the “state of Nature” at the beginning of the 20th
century, advocating the approach “let nature be nature” or striving for extreme limitations of human interaction with Nature.

2 Revezs defined natural equilibrium is as the limit of human interaction with other natural entities, whereby the natural
equilibrium defines the equilibrium of life of all biotic communities. Such is the prevailing approach. There are, however, more
radical approaches where the ecocentric ethics claims respect for individual members of other biotic communities and also -
the respect for “non-life’, i.e., non-living parts of Nature.

2 “Richness and diversity of kinds of living beings have intrinsic or inherent value. Humans have no right to reduce this rich-
ness and diversity except to satisfy vital human needs”[The Politics...1997:65].

3 Or the“ecosophy” (philosophy of ecological harmony). See also in Slovene philosophy [Hribar 1991:11-16].

31 Declaration of the UN Conference on Environment and Development of 12 August 1992. URL: https://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.|_Declaration.pdf (ac-
cessed 12.05.2021).
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The principle of sustainable development (with its
goals — i.e. Sustainable Development Goals: SDG*?)
is understood as a political operationalisation of the
ecocentric ecological awareness®. It is understood,
therefore, as an approach requiring humankind to
adapt their interactions in conjunction with other
biotic communities to the basic “law of Nature’, i.e.,
inter-connectedness of all natural entities*. In this
context, the preservation of a balanced state of Na-
ture (all biotic communities) is essential. With regard
to the centrality of the (un-limited) material pro-
gress, the adjustment of the production process of
material goods is therefore essential, i.e., the adjust-
ment of economy. It should be emphasised that this
is not the principle of “zero growth™, but a principle
of adjustment of material progress (development) to
the constraints of natural equilibrium®. In reference
to the existing excessiveness of the economic interac-
tion with Nature [Richardson 2012:56], the current

adjustment implies, of course, a limitation of the
economy.

As an inter-national political agreement”, the
principle of sustainable development has a twofold
meaning. Firstly, itis a political and social programme
of cultural transformation of human communities
all over the planet. And secondly, with regard to the
actual social organisation of man (national states) it
must be suitably incorporated within the individual
social systems, providing therefore a relevant frame-
work for the transformation of law. When incorpo-
rating the principle of sustainable development into
legal order, the pervasiveness of anthropocentrism in
all segments of the western cultures needs to be taken
into account®. The ontological and ethical orienta-
tion of the said principles does not have its “roots” in
the existing (legal) value system and/or established
western legal and political philosophy*’. The western
legal philosophy has not included other natural enti-

32 Sustainable Development Goals are: 1. End poverty in all its forms everywhere, 2. End hunger, achieve food security and
improved nutrition, and promote sustainable agriculture. 3. Ensure healthy lives and promote well-being for all at all ages,
4. Ensure inclusive and equitable quality education and promote lifelong learning opportunities for al, 5. Achieve gender
equality and empower all women and girls, 6. Ensure availability and sustainable management of water and sanitation for
all, 7. Ensure access to affordable, reliable, sustainable and modern energy for all, 8. Promote sustained, inclusive and sustain-
able economic growth, full and productive employment and decent work for all, 9. Build resilient infrastructure, promote
inclusive and sustainable industrialization, and foster innovation, 10. Reduce income inequality within and among countries,
11. Make cities and human settlements inclusive, safe, resilient, and sustainable, 12. Ensure sustainable consumption and
production patterns, 13. ake urgent action to combat climate change and its impacts by regulating emissions and promoting
developments in renewable energy, 14. Conserve and sustainably use the oceans, seas and marine resources for sustainable
development, 15. Protect, restore and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat
desertification, and halt and reverse land degradation and halt biodiversity loss, 16. Promote peaceful and inclusive societies
for sustainable development, provide access to justice for all and build effective, accountable and inclusive institutions at all
levels, 17. Strengthen the means of implementation and revitalize the global partnership for sustainable development. UN
General Assembly: Resolution adopted by the General Assembly on 25 September 2015 “Transforming our world: the 2030
Agenda for Sustainable Development”. URL: https://undocs.org/A/RES/70/1 (accessed 12.05.2021).

3 Such an approach is crucial. Dick Richardson in his in-depth study of the concept of “sustainable development” calls at-
tention to some of his anthropocentric predecessors (Brundtland Commission Report, Our Common Future). “Our Common
Future not only emphasised that economic growth was still an objective of human society, but also advocated a five or even
tenfold increase in world manufacturing output. It accepted the Western development paradigm and profligate Western life-
style as a model for the industrialising world. Ecological sustainability was not seen as primary in the policy-making process,
but rather as only one of a number factors” [Richardson 2012:52]. That is why the necessity of incorporation of the concept of
“sustainable development”in ecocentric framework should be emphasised.

3 To achieve its goals this transformation (from Anthropocene - i.e. anthropocentrc orientation of modern society to its eco-
centric orientation) is essential. Namely: anthropocentric orientation of modern society (together with the dominant belief
un-limites material progress) is the main reason for ther present state of environment.

3% This was proposed by the Club of Rome [Meadows, Randers, Meadows 2004].

% The implementation of the principle of sustainable development is therefore connected with the definition of the “natural
equilibrium”. In Slovenian law, the natural equilibrium is defined in Article 3 of the Nature Protection Act as a state of mutually
balanced relations and influences of living beings among themselves and their habitats. Under the law the natural equilibrium
is upset if human activity destroys a biocenosis in terms of quantity or quality; if it encroaches on or destroys the habitats of
plant or animal species or affects the proper functioning of ecosystems; if it interrupts the mutual connection between indi-
vidual ecosystems or causes a significant isolation of certain populations.

37 Similarly, Correa and Venancio argued in their article [Charting...2019: 53-54] that International Environmental Law Needs
a New Paradigm, which was established as a “sustainable development principle” and and should be further developed as
global pact for the environment.

%8 K.Eder ascertains that the pervasiveness of anthropocentrism in the western cultures practically“pushes” us into the exploi-
tation of nature. [Eder 1996: VII).

3 One of the quintessential values of the western cultures is the material progress and/or the satisfaction of material needs.
This value is directly connected with the exploitative and/or anthropocentric attitude of man towards other natural entities.
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ties in the quest for the “human formula” [Kaufmann
1994:134].

From the ecocentric ontology, i.e., co-dependent
position of man in “ecological community” [The
Ecological Community...1997] issue the rules of be-
haviour, i.e., ethical norms, with the following essen-
tial commandments: show respect for other natural
entities, treat them with respect and satisfy own per-
sonal (material) needs within the limits of the natural
equilibrium. When other natural entities are being
used (to meet own needs) the limit determined by
the natural equilibrium must never be overstepped.
The basic value of the nascent culture is the mainte-
nance of the natural equilibrium; its implementation
necessitates a limitation and/or adjustment of one
of the key existing values — material progress and/or
un-limitedness in satisfaction of material needs. The
limitation is necessary because the un-limitedness of
the material progress has brought about the destruc-
tion of Nature. Man must return within the bounda-
ries set by the natural equilibrium.

The oppositeness of the above mentioned values
is manifest: on the one hand, there is unlimited ex-
ploitation of nature generated by the tendency to-
wards an un-limited material progress and, on the
other hand, the need for the adjustment of the use
of Nature and/or the adjustment of satisfaction of
material needs to the constraints of the planet and/
or Nature, i.e., constraints defined by natural equi-
librium. However, this is not the oppositeness be-
tween the value of the material progress itself and
the value of the preservation of natural environ-
ment. The oppositeness relates to the un-limited-
ness of material progress, i.e., the un-limitedness
and/or exploitativeness of human interaction with
Nature.

It has to be established that despite the “break-
through” of the issues of the relationship between
man and other natural entities from the margins of
philosophy (“counterculture”) in the last decade®,

Nature continues to be ignored in the dominant con-
temporary legal philosophy and social theory (politi-
cal philosophy) regardless of the ideological or philo-
sophical origin.

Regardless of the possible reasons for such ig-
norance, this stance, today, when these issues have
become global political issues can not be explained
otherwise than by entrapment within the con-
text of anthropocentric orientation of the western
culture.

Man's “descent” into Nature implies, therefore, a
value system which has “no roots™' in the western
cultures. In other words, in the actual established le-
gal and political philosophy as the “ideological su-
perstructure” and the starting point of the positive
law and the state, the central position is taken by man
and just satisfaction of man's material needs, whilst
Nature (natural equilibrium) remains “outside the
door”.

The successful transformation of law and/or its ef-
fectiveness (influencing the change in the treatment
of other parts of nature in everyday life) is therefore
directly related to the incorporation of values intro-
duced by the new awareness in a (legal) value system
of the western cultures. The first step of the transfor-
mation of law is therefore the ecologisation of legal
philosophy*.

4. Discussion and Conclusion:
The foundations of ecocentric legal philosophy

Nomos is understood as the normative social sys-
tem of the western cultures, whereas the rules of be-
haviour are characterised by the attribute of lawhood.
In the western cultures, nomos is thus the synonym
for legal rules governing behaviour. The content of
these rules depends on the context determined by
the legal and political philosophy and/or the spiritual
framework of a certain culture as the “ideological”
superstructure of nomos.

Moscow Journal of International Law « 4 - 2021

40 “Until recent decades, most western thinkers and traditions have been silent about the evolving rape of nature and its con-
sequences for humanity. (...) An occasional Romantic poet, a tradition of conservationism very much outside of mainstream
social and ethical theory, early (largely ignored) glimmerings in Heidegger and the Frankfurt School (...) - these exceptions
prove a rule of profound intellectual blindness. Theorists for the most part took it for granted that how humanity treated the
nonhuman world was not a serious problem” [The Ecological Community... 1997:X].

4 “Environmental Law is entering a critical phase because environmentalism is at a turning point. The real debate about how
environmental considerations should be integrated into the economic and social order is just beginning. The next debate
will be centred around the forthcoming re-evaluation of the core legislation of the environmental decade”[Natural Resources
Policy... 1993:53].

42 Only a few authors have dealt with some aspects of this topic so far. In recent years Vito de Lucia in his article outlines some
starting points for an ecological phidlsophy of law. See Vito de Lucia, 2013. Sara de Vdio in her artcile proposes an eco-centric
approach to International Law and outlines some of ots basic principles. See: [de Vido 2021]. In this article, this topic is ad-
dressed comprehensively - in it | propose the foundations of an ecocentric legal philosophy.

29



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

C. NMnuyaHny

The nomos of the western cultures has ever since
the mentioned turning point of the “homo mensu-
ra’?, i.e., the separation between humanity and na-
ture, lost touch with the “law of Nature” (nomos thei-
os) and has become the “property” of man - “human
law” (anthropeioi nomos) [Kelley 1990:31-33; Sinha
2006:18-22]. In the history of the western civilisa-
tion, the idea of law* has been linked only to man.

In this regard, it should be noted that this essay
does not deal with the issue of lawhood (statehood)
as the key attribute of “anthropeioi nomos™*; but that
we are interested in the centrality of man in Nature
and/or the incorporation of the “natural law” in the
“human formula™®. The idea of law (justice) overlaps
at this point with the issue of legal ontology. In this
sense, the human formula and/or its part which reg-
ulates human behaviour in relation to other natural
entities (“nomos interspecies”)* is understood as the
“correct path™® which ensures a harmonious central-
ity of human community in Nature.

It is not possible to discuss the lawhood of the
“human formula” without the state. The state is un-
derstood as a result of social agreement reflecting
man's social aspect (Aristotle's zoon politikon)™®.

From the point of view of redefinition of the rela-
tionship between human and other biotic communi-
ties, the incorporation of Nature in the basic social
agreement or the contrat social (social agreement)
is crucial and is understood as the “sample-genetic
definition of civil life,” as an idea of the hypothetical
original state, as the widest framework for human so-
cial aspect, i.e., a frame for human community, soci-
ety, in short, the “generator of civil society, whilst for
the purposes of our essay, the focus lies on the entry
of Nature in nomos, i.e., the (authoritative) norma-
tive system of human community.

In this sense, social agreement is understood as
the contract of statehood providing the basis for the
operation of the state, assigning the attribute of law-
hood to the “human formula” [Contemporary Po-

The lawhood of the rules of behaviour is under-
stood as a departure point* whereby the desired de-
anthropocentrism of nomos needs to be redefined.

litical Philosophy...2019:3-44]. The contract of state-
hood, therefore, is understood as the basic consensus
regarding human social organisation which at the

4 In the original: metron anthropos.

“ The idea of law and/or the concept of law is connected with justice. In our examination of the issue of the rules of human
behaviour in relation to other natural entities, we are interested in the substantial aspects of the legal philosophy, i.e., the
substantive issues of the correct, just law.

4 We are not dealing with the anarchist political philosophy. Concerning law and state in the anarchist political philosophy
see the excellent study by authors T. Holterman and H. van Maarseven [Holterman, van Maarseven 1984].

4 This is Dostoyevsky’s syntagm who once said: “ The ant knows the formula of its abode, the bee knows the formula of its
beehive - they know it not in a human way, but in their own way - but that is all they need. Only man does not know his for-
mula” [Kaufmann 1994:134].

4 For the purpose of transparency, for that part of the human formula which specifies the rules of behaviour with regard
to other biotic communities, the term “nomos interspecies” or “law of Nature” will be used and for other parts of the human
formula (the rules regulating man’s private interaction and the rules regulating man’s social interaction, i.e.,, man’s social and/
or political thought, the term “internal law” will be used.

“ For understanding law as the “correct path” see [Fletcher 1996:38-39]. For general issues of legal ontology see [Posner
1990:161-247].

4 Here we should call your attention to the fact that the established western legal and political (liberalist) philosophies ema-
nate from Hobbes' syntagm “homo homini lupus”and the ensuing “bellum omnium contra omnes” (hence from the assump-
tion that man is an aggressive and selfish being) as a starting point and/or “natural state” into which subsequently enter the
law and state, at the transition from a natural (pre-legal, pre-civilisation) state into a social state. This is a vulgarised interpreta-
tion of Darwin’s theory, so-called social Darwinism (socio-biology), which perceives the basic“law of nature” as the food chain
in which “big fish eat small fish” and applies this to the understanding of relationships among people. According to this view,
conflicts among individuals and groups are resolved by competition of the parties in conflict. Such method of resolving con-
flicts is natural (biological), whilst resolving conflicts (contentiousness and conflictness are, as has been said before, the basic
property of human community in a“natural state”) through the interference of state and law is an artificial method of conflict
resolution. Regardless of the already mentioned fallacy of Hobbes'assumption of the “natural state” of man, i.e,, regardless of
the fact that in the past there existed cultures with a different value orientation (the Iroquois, the Huron, etc.- see also Weath-
erford, op.cit.), the fact that the contentiousness and conflictness seems to be, in accordance with the mentioned empirical
findings in the recent decades, a prevailing characteristic of the western culture. It is contentious, however, whether it is pos-
sible to expand such a finding (eurocentric) to encompass man as a species. It is contentious, therefore, whether aggressivity
in relations among people in the western cultures, evident practically at every step of the way (at the empirical level as well as
the level of imagination - media), allows the conclusion of man’s “wolf-like” nature (biological-instinctive orientation).

50 In this sense we issue from the liberalist (social/political and philosophical) context of contractuality simply because of its
(liberalist) all-encompassing empiricism in the contemporary western cultures. According to de-Shalit [The Ecological Com-
munity 1997:83], when discussing the transformation of nomos, it is necessary to take into account (the philosophical orienta-
tion) of the actual prevailing political context, i.e., liberalism.
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“material” level, the level of the positive law, is repre-
sented by the constitution, whereby we are interested
in particular in that part of the contract of statehood
(constitution), as a social pact, which refers to the
substantive definitions, i.e., definitions of the funda-
mental common values and goals.

4.1. Shaping of ecocentric legal philosophy

4.1.1. Premises of natural law

The scientific realisation of man's equal position
in the network of co-dependent natural entities (“pri-
ma ontologia”) is certainly one of the realisations of
the natural, cosmic law, the “divine nomos” (“nomos
theios”), i.e., law which throughout the history of the
western man has provided the criteria and norms for
human behaviour.

The fundamental natural law (Logos — Heraklit),
common to all natural entities, is the co-dependence
and the inter-connectedness of all natural entities.
The fundamental (cosmic) law is thus the same for
all Nature, which means that all living beings must
abide by it. It is the “cosmic formula” showing man
his place in the cosmos (Nature); another issue al-
together is the “human formula” and what it should
be like.

In terms of rules of behaviour which man should
respect in interacting with other natural entities, it
is (thanks to prima ontologia) no longer possible to
talk of the “indisposition” [Kaufmann 1994:50] of
nature, i.e., the problem which condemned the phi-
losophy of natural law to failure in its search for the
criteria and norms for human behaviour “which
would turn out to be resistant to human arbitrari-
ness” [Kaufmann 1994:50].

“Prima ontologia” is thus cognisance obtained
from Nature, allowing man to understand®' the crite-

ria and norms for his behaviour towards other natu-
ral entities [Hart 1994:178]. Prima ontologia and the
ensuing rules of behaviour represent the cognisance
of the natural, cosmic law — order that must be taken
into account in the formulation of the positive law.
They are therefore the legitimisation of the correct
or just law (at least in terms of the relationship with
other natural entities)>.

“Prima ontologia” shows man his initial posi-
tion- that is his (equal) postition in Nature. Man,
therefore, is not merely a social, political being (zoon
politikon), but is (first and foremost) a natural being
(zoon physicon). The basic law of nature, the cosmic
order, and the inter-interconnectedness and co-de-
pendence of all natural entities are for the western
man, defined in culture as the antipode of wild na-
ture, a given, committing him to action in compli-
ance with the cosmic order.

The image of Nature as a dynamic interaction of
mutually intertwined and co-dependent natural enti-
ties, signifies the restoration of the organic image of
Nature™.

The above mentioned philosophical premise of
law is also the basic premise of pre-Socratic philoso-
phy (Ionic nature scientists) which was relegated to
the “dustbin of history” with the advent of “homo
mensura’ and the ensuing anthropomorphizing of
the western philosophical thought. As shown above,
the centrality of western civilisation in the ontologi-
cal anthropocentrism stemming from the ontologi-
cal duality, was not questioned, not even by Kant in
his (famous) solution of the other (epistemological)
duality of the West™.

The ecocentric ontology (prima ontologia) and
the ensuing ecocentric ethics has long-term con-
sequences for the shaping of human nomos. It de-

5T This is a scientific, and thus intellectual (rational) cognisance of the “cosmic law”. Kant rejected the possibility of rational cog-
nisance of the objective world, but not entirely. He attributes to reason the potential for a priori knowledge of the objective
world (not through sensuousness) within the mathematically supported natural science. Kant therefore admits the possibility
of a rational cognisance of just law, if such cognisance is achieved with the aid of science [Kaufmann 1994:83-86]. See also
[Brooks 1986: 36].

52 Natural law has always been understood as the criterion of the positive law, as a criterion of its legitimacy. According to the
classical approach, the natural law provides the basis for the positive law.

53 Culture as the domain of order as an antipode to nature as the domain of disorder, chaos, stems from the already men-
tioned image of nature as a chaotic world which man must leave behind.

% In his discussion of the connection of natural law with the image of nature, Posner establishes the fatal consequences of
the changes of the image of nature.“It was one thing to speak of natural law when nature was conceived to be the expression
of divine love or order, and quite another to find universal legal norms in Darwinian nature, red in tooth and claw. The natural
law project has never recovered from what Nietzsche called the death of God (at the hands of Darwin)” [Posner 1990:14].

55 Although, according to Kaufmann, there was, in the field of philosophical epistemology, no way back after Kant’s phi-
losophy (epistemology), it should be emphasised that Kant was aware, even though his ontology/cosmology remains within
the anthropocentric “mainstream” western philosophy (man is the master of nature), of the harmoniousness of the “starry
sky above;” he saw it, however, (within the spiritual framework of his period - the liberation of man) merely as a universe of
religious-artistic intuition and not as a guide for human action in relation to other natural entities. See also [Solomon, Higgins
1996:213-214].
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mands that man create law and social order in com-
pliance with the mentioned premise of the “natural
law”. This means a departure from the western man's
centrality in ontological duality which places man
apart from Nature (cosmos). In creating order, the
rules of behaviour, and laws, man must take into ac-
count his position in Nature (he is part of Nature and
not its master) and his vital connection with other
biotic communities.

If we paraphrase A. Kaufmann through the optic
of ecocentrism, “law is a cluster of mutual relations of
people and relations towards other natural entities”
[Kaufmann 1994:32]. The mentioned (scientific)
cognisance of the basic law of nature translated into
the “philosophical language” means the following:
the ontology of relations (among people and between
man and the other parts of Nature), i.e., “prima on-
tologia™.

If the western legal philosophy has dealt so far
with the filling of the void which has occurred with
the “banishment of Nature,” Nature has re-surfaced
as the force aided by science to guide human behav-
iour in relation to other natural entities.

The search for the natural law does not focus on a
preordained collection of natural laws which would
determine the rules of social (human) order, but
merely the “cosmic order” which would show man
his true place in creation, in Nature.

This is then the issue of relation between man
and Nature and hence the issue of “cosmic formula”.
From here on it becomes the issue of the “human for-
mula’, i.e., human nomos.

The answer to the issue of what the “human for-
mula” should be like depends on the cognisance

of the “cosmic formula”. The ideological and value
orientation of the human law (and hence the rules
regulating the relationships between people) de-
pends on the previous ontological cognisance of
the relationship of man with Nature, the remaining
cosmos”’.

Insofar as “prima ontologia” is based on the image
of wild nature which man must cultivate to establish
order, the ideological basis for human nomos also
rests on the image of the man as a savage, living in a
natural state “bellum omnis contra omnem”. Hence
the human nomos is a means of creating social order
from the natural state of chaos and dis-order®.

If, on the other hand, prima ontologia is based
on man's centrality in the dynamic harmonious re-
lationship with nature, this underlying view has a
corresponding value system in human nomos®. The
anthropological and, therefore, empirical confirma-
tion of the mentioned link can be found in most non-
western (“primitive”) cultures®.

If the western philosophy of law has been pre-
dominantly characterised by an awareness of a lack of
knowledge about human law (and what it should be),
this, according to Kaufmann [Kaufmann 1994:134],
only reveals a deep insecurity as to what man really
is. Or, in the words of Dostoyevsky: “The ant knows
the formula of its abode, the bee knows the formula
of its beehive - they know it not in a human way, but
in their own way - but that is all they need. Only man
does not know his formula” [Kaufmann 1994:134].

The search for man's “formula” begins in “prima
ontologia’, i.e., in the knowledge of the oneness of the
reality whose part man is. The subjective-objective
notion of reality in which man “observes” Nature

% “Instead of the ontology of substance, ontology of relations should be developed” [Kaufmann 1994:32].

7 For more detail on the connection of human relations with Nature inside human community see [The Ecological Com-
munity....1997:2-21]. On the basis of anthropological sources, Wenz demonstrates the direct link of the “conquest” of nature,
i.e., the anthropocentric social construction of nature with the wish to control, dominate, or, in the words of Derrida “control-
impulse” “Human oppression results largely from technologies and institutions developed under the guidance of mainstream
anthropocentric views. (...) Devaluation of nature is related not only to the development of more advanced agriculture, in-
creasingly complex social divisions of labour and relations of exploitation, but also to the desire for control” [The Ecological
Community...1997:4]

%8 Hobbes's legal and political philosophy is one of the cornerstones of the western culture. For an analysis of the western
cultures from the point of view of a“mechanical” model of social community see [Merchant 1980:206-215].

% The connection of man with other parts of Nature and man’s relationship with fellow human beings was already the subject
of study by Montaigne in the western philosophy. Montaigne posits that a brutal attitude towards animals leads to the brutal
attitude to people. For more detail see [Kirn 1992:10-11].

€ Within the framework of this essay it is not possible to give more attention to this issue. For more information on the direct
relationship of individual cultures of the North American Indians with nature and human relationships (also between men and
women) see [Weatherford 2010; Forbes 1992].

The underlying ecocentric value of human nomos is best illustrated by the wisdom of the chief of the Indian tribe Nez Perce:
“Treat all men alike. Give them all the same law. Give them all an even chance to live and grow. All men were made by the
same Great Spirit Chief. They are all brothers. The earth is the mother of all people, and all people shall have equal rights upon
it"[Words of Power...1994:48].
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“from above” and questions his own essence does
not, of course, provide the framework for solving the
riddle of man's formula.

The different ontological premise of man's posi-
tion in the universe, i.e., “ontology of relationships,”
provides assistance in the search for the “correct and
just” human nomos. Only cosmic nomos exists ob-
jectively (in nature), whilst man must find his own
nomos, his own “formula”

The ecocentric value orientation of nomos will
thus have to be gradually reflected within that part
of “human formula” which regulates the mutual in-
teraction of human community (i.e., in the “internal
law” of human community)®. The inter-connected-
ness of all natural entities (human and other biotic
communities), i.e.,, mutual ecocentric interaction,
as the ontological characteristic of man's position in
cosmos, is (also) the underlying value of the “inter-

nal human law"®%.

4.2. Redefinition of the western legal philoso-
phy - natural equilibrium as the underlying uni-
versal legal value (ecocentric legal philosophy)

4.2.1. Idea of law

The scientific realisation of man's equal posi-
tion in the network of co-dependent natural entities
(“prima ontologia”) has re-introduced the issues of
man's centrality in Nature on the stage of the western
philosophy. Other natural entities "have returned"
to the western philosophy of law, for centuries “bur-
dened” merely with the issues of man.

The determination of the rules of conduct which
man must respect in interaction with Nature also
implies an expansion of the idea of law itself (jus-
tice and correctness). Justice also refers to the in-
teraction between man and Nature and not only to
the interaction within human community. Just law,
therefore, (from the point of view of relationship
between human and other biotic communities) is
law which complies with the ecocentric ethics, law

which directs man's conduct in order to preserve the
natural equilibrium. Consequently, the economic
interaction has to be maintained (kept) within the
framework ensuring the vitality of other biotic com-
munities.

“Prima ontologia” as the scientific cognisance of
the dynamic link and co-dependence of all biotic
communities is the philosophical premise of nomos.
The connectedness and co-dependence, i.e., the eco-
centric ontology, implies the exercise of respect and
care in human interactions with other natural enti-
ties, and hence implies the ecocentric ecological eth-
ics®. Its essence is to keep the economic interaction
within the framework ensuring the vitality of other
biotic communities®.

At this point we have to address the issue of
whether the obligation to respect the natural equi-
librium stems from the “rights” of other (living and
non-living) natural entities. And whether the prima
ontologia demands an expansion of the theory of
rights to other natural entities. The concept of the ex-
pansion of legal rights was developed by Christopher
Stone in his well-known article Should Trees Have
Standing? - Toward Legal Rights for Natural Objects
[Stone 1972]. In a similar vein, Levi-Strauss argues
for the proposed amendment of the Universal Decla-
ration of Human Rights [Lévi-Strauss 1992:340-346].

Stone posits that the (scientific) cognisance of
man's co-dependent centrality in Nature dictates
an expansion of rights to other (living and non-
living) natural entities. In a persuasive argumenta-
tion, which he begins with a review of the historic
expansion of rights (from slaves to legal persons),
Stone argues for the expansion of rights. In this he
follows the pragmatic orientation, i.e., the possibility
to represent the interests of other biotic communities
before the courts. The essence of Stone's conception
is the possibility of setting up guardians to represent
the rights of other biotic communities before the
courts.

Moscow Journal of International Law « 4 - 2021

51 Kotze similarly points out in his article that affording non-humans rights is also a way of acknowledging that law does not
sufficiently cater for interspecies justice, but that it should. In fact, it is essential to appreciate that the human impact on the
non-human world is also a matter of interspecies injustice [Kotzé 2019:6-7].

2 Interactiveness in the sense specified above as a characteristic of human “internal law” has been established by Unger with
regard to ancient China. “All in all, the feudal world of ancient China provides us with wonderful example of society almost
wholly dependent on interactional law and not yet acquainted with other sorts of law”. [Unger 1997:96].

% The motive for ecocentric ecological ethics may be heteronomous when we show respect and care in our interaction with
other natural entities because we are aware of the negative consequences caused by the aggressive exploitativeness of the
human community or autonomous when we show respect and care because of the natural entities themselves.

% This approach has been criticised by certain ecocentric philosophers as “speciesism” [Foundations...1997:43].

33



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

C. NMnuyaHny

Levi-Strauss's argumentation is somewhat nar-
rower in that it proposes an expansion of rights to
encompass the community of life. In recognising the
rights, he aims higher, i.e., to the creation of the new
Declaration of Rights. “May we then imagine such
a basis for freedoms which would be self evident
enough to be applicable to all without discrimina-
tion? Only one was noticed; however, it demands that
man be no longer defined as a moral being, but as a
living being, which is his most noticeable property.
If, however, man's rights are most of all the rights
of a living being, it follows directly that the natural
boundaries for these rights, recognised for human-
kind as a species, are defined by the rights of other
species. The rights of humankind terminate when
their implementation endangers the existence of an-
other species” [Lévi-Strauss 1992:342].

The system of (human) rights is one of the cen-
tral elements of the social organisation of western
cultures. The right is actually a materialisation of jus-
tice (a just state respects the rights; human interac-
tion is just if rights are respected). If in our search
for the answer to the question, we depart from the
actual philosophical context of rights, a single con-
clusion is possible. Justice in relationship to others
(and hence also natural entities) is only possible if
they have rights.

As shown above, humankind is in a period of
transition from the “environmental protection” to
the “maintenance of the natural equilibrium” An es-
sential difference between the two is that the latter
demands that man respect other biotic communities.
We believe that this basic position necessitates the
recognition of the rights of other biotic communities
[Ortolonao 1997:37-39].

Although some may disagree, it should be not-
ed that the value systems with regard to rights have
shown to be transitory in history (slaves, women), so
we can expect this to be the case with regard to the
rights of natural entities®.

The matter of (other) natural beings rights has
been widely discussed in past years by different au-
thors. Maria Valeria Berros in her article “Rights
of Nature in the Anthropocene: Towards the De-
mocratization of Environmental Law?” [Chart-
ing...2019:21-31] examines the processes of recogni-

tion of the Rights of Nature that have taken place in
recent years, emphasizing the Latin American case.
She argued that this recognition can enrich socio-
legal and ethical debates and thus enhance the de-
fence of the natural world. She also argues that the
Anthropocene presents a new opportunity for real
and integrative collaboration among natural and so-
cial sciences and the humanities as well as the differ-
ent types of knowledge and worldviews existing in
our world, especially those of Indigenous Peoples. Fi-
nally, she argues that it is possible to consider a slow
process of democratization of environmental law
that implies several challenges for sociolegal research
[Charting...2019:26-30].

Despite the seemingly impossible establishment
of the rights of other biotic communities de iure,
some legal acts have managed to assign these rights
de facto. Ortolano cites the example of the American
Endangered Species Act (ESA) protecting the animal
and plant species identified as endangered and dem-
onstrates that the lawmaker de facto recognised the
rights of individual animal species by granting them
protection [Ortolano 1997:38].

I believe that the definition of natural equilibrium
should be considered the criterion of human inter-
action with other biotic communities for de facto
recognition of their rights, namely the right to ex-
istence. Respect for natural equilibrium also “covers”
the rights of other biotic communities to existence.
The threat to natural equilibrium should be under-
stood as endangerment of the right of other biotic
communities to existence. Respect for interaction
with Nature issues from the rights of other biotic
communities to existence and implies the obligation
to maintain the natural equilibrium®. This provides
the basis for the maintenance of the natural equilib-
rium as a duty for man as an individual and as a duty
for the state to ensure it.

A shift from the existing framework of “environ-
mental protection” to the framework of “mainte-
nance of the natural equilibrium” means therefore a
shift from the anthropocentric approach of “environ-
ment purification” to the ecocentric approach of the
maintenance of the state of equilibrium in relation-
ships between human and other biotic communities,
whereby the approach is dynamic and not static.

¢ We should emphasise that to recognise rights to other biotic communities would certainly not mean that their rights would
be equal to the rights of the people and it would also not mean that all biotic communities would have equal rights. The cri-
terion for the scope and the type of rights is natural equilibrium. It is not possible to examine this issue in greater detail within
the framework of this essay. See also [ Stone 1988; Toulmin 1988; Tarlock 1988].

€ This, of course, is not an absolute. The duty to preserve the natural equilibrium (respect for the right of other biotic com-
munities to existence) is limited with so-called basic (vital) needs of man.
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The concept implied is the concept of “dynamic
equilibrium’, whereby human interaction with other
parts of Nature is inherent to the “dynamics of na-
ture”. The ethical imperative therefore is not the with-
drawal of man from Nature but an attitude of respect
in interaction®.

Tarlock in his article The Nonequilibrium Para-
digm in Ecology draws attention to the importance
of understanding the dynamism of natural equilib-
rium in the creation of the natural law. Unlike the
current prevailing belief with regard to the static na-
ture of the natural equilibrium, the transformation
of the natural law must take into account the latest
scientific findings with regard to the dynamic and
chaotic nature of the constantly changing ecosys-
tems. According to Tarlock, such a scientific premise
dictates a turning point in the natural law. “Enhanc-
ing the capacity” of law for an ongoing monitoring of
the “dynamism of nature” is essential [Law and the
Environment...1997:31]°.

4.2.2. Legal values

The incorporation of Nature in the very essence
of law inevitably triggers a redefinition of legal val-
ues. The natural equilibrium, i.e., the equilibrium
of life (including human life), as a central value of
ecocentric ecological awareness is becoming a legal
value. In this sense, we could speak of the expansion
of the legal subject, i.e. the expansion of values which
are the subject of legal protection.

The following is of crucial importance: natural equi-
librium is becoming a basic and a common legal value.

4.2.2.1. Natural equilibrium as a fundamental
(basic) legal value

The definition of natural equilibrium as a crite-
rion (framework) of correct law places the main-
tenance of natural equilibrium as a legal value in
initial position. It is obvious that the natural equi-
librium is thus becoming a fundamental legal value,
a fundamental criterion of the correctness (justice)
of law.

The initial position of natural equilibrium means
that the constraint of natural equilibrium defines in
particular the human interaction which has the func-
tion of satisfaction of (material) needs, i.e., economic
interaction.The initial position of the maintenance of
natural equilibrium as a legal value implies the en-
framing of the other (legal) value, i.e., the satisfaction
of material needs (economic interaction).

In his satisfaction of (material) needs, man is no
longer un-limited®, but is constrained by the frame-
work defined by the natural equilibrium.

A redefinition of legal philosophy directly limits
the exploitativeness (un-limitedness) of the satisfac-
tion of human material needs (but does not limit the
satisfaction of material needs as such) and/or rede-
fines the orientation of the western cultures towards
an un-limited material progress’, which means that
man has returned within the boundaries set by the
natural equilibrium. The initial position of the main-
tenance of natural equilibrium thus does not mean
the “sacrifice” of economic progress’, but implies its
enframing within the boundaries of the natural equi-
librium.

Moscow Journal of International Law « 4 - 2021

7 Such ethical approach could be expressed also with the paraphrase of the well-known Leopold’s maxim: “A thing is right
when it tends to preserve the dynamic (added by PS.) integrity, stability, and beauty of the biotic community. It is wrong when
it tends otherwise” [Foundations...1997:41].

% “The major institutional change necessitated by the nonequilibrium paradigm is the need to apply adaptive management
to biodiversity protection. (...) We favor management consistent with the core idea of the rule of law - consistent application of
fixed rules to yield a single, final decision. Our environmental laws accept a scientific premise and then requires its continued
application regardless of subsequent research findings and thinking. (...) Adaptive management, in contrast, is premised on
the assumption that management strategies should change in response to new scientific information” [Law and the Environ-
ment ..1997:31].

% The un-limitedness of the (economic) interaction with Nature is linked with the conviction of the western cultures that the
(material) development also is un-limited. This conviction, however, rests (implicitly) on the belief in the progressiveness of
human (planetary) history, i.e. constant progress - the transition from worse to better [The Ecological Community 1997:362].
70 Similarly [Law and the Environment...1997:420].

71 To assume that the conflictness of the maintenance of natural equilibrium and material progress is insurmountable is a
fallacy. In the conflict involving the maintenance of the natural equilibrium, the un-limitedness of the material progress exists
insofar as it is linked with the un-limited burdening of Nature, and thus the exploitation of Nature. The principle of sustainable
development rejects the concept of zero growth (Club of Rome) and/or “zero sum mentality” Without having to discuss man’s
inherent developmentality we can establish that it is not problematic per se, but that the un-limitedness of the (material)
development is problematic. The basic premise should therefore be the orientation towards the material progress with its
enframing as the key. The key issue is how to achieve the enframing. In our view, for the existing state (destruction of Nature)
and for the “dynamism of nature,’ state interference in the private sphere (in particular the economy) is crucial. It is premised
on the assumption of the impotence of the western economy (market), and thus its incapacity to itself provide the necessary
enframing. The reason for this should be sought in its inherent orientation towards the maximisation of material progress.
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4.2.2.2. Natural equilibrium as a common legal
value

The maintenance of the natural equilibrium is
also a value in the common, public interest of human
community’. This does not relate to what we want as
individuals, but to what we are as a human commu-
nity [Foundations... 1997:22]. The collectivity, com-
monality of natural equilibrium as a legal value is the
foundation for the creation of the ecocentric social
theory (political philosophy). The definition of natu-
ral equilibrium as a basic and common legal value
implies that the maintenance of natural equilibrium
is defined as the fundamental public interest.

The “initial position” and “commonality” of the
natural equilibrium assign the state the role of the
guardian of the interests of human community as
well as the interests (rights) of other biotic commu-
nities. They thus represent the legitimisation of state
activities affecting the environment in the private
sphere [Lévi-Strauss 1985:391] and thus provide the
baseline for a redefinition of the political philosophy
of the western cultures.

4.2.2.3. Maintenance of natural equilibrium as
a human right

The investiture of the natural equilibrium in the
system of legal values also gives rise to the necessity
of the definition of the maintenance of the natural
equilibrium as human right [Sax 1990]. Consider-
ing the necessity of the establishment of the active
role of the state in the maintenance of the natural
equilibrium, the state should ensure also this right.
In our opinion, the environmental right should also
comprise the right to the maintenance of the natu-
ral equilibrium as a traditional human right, and the
guardianship of other biotic communities, i.e., the
possibility of “civic” interference also in the interest
of other biotic communities [Stone 1972]7. Stone's
concept of legal guardianship of the interests of other

biotic communities has led (first) in the American
law (and later elsewhere), also on the basis of the
well-known separate opinion by the Supreme Court
Judge William O. Douglas in the case Sierra Club
v. Morton [Schoenbaum, Rosenberg 1991:23-25]
first towards the liberalisation of the “standing doc-
trine”” and later towards the creation of the statu-
tory instrument of “legal guardianship” by so-called
class-action”.

4.2.2.4. Relationship between the new legal val-
ue and the existing legal values

The initial position of the natural equilibrium’
addresses the issue of relationship of the new legal
value towards the existing fundamental legal values
of the western cultures. At issue is in particular the
question of conflict between the new legal value, i.e.,
the maintenance of natural equilibrium and other le-
gal values firmly implanted in these cultures.

The conflicting character of the “emerging” value
becomes obvious at the moment when its incorpora-
tion in the legal order demands an adjustment (limi-
tation) of certain “deep-in-structure” values of the
western cultures (nomos). At issue is in particular
the un-limitedness of the economic” interaction of
human and other biotic communities and the related
material progress as one of the basic (legal) values of
the western cultures.

The enforcement of the maintenance of natural
equilibrium may also demand a limitation of another
legally protected value, for example, the right to the
freedom of movement or some other human right.
Thus, for example, the administrative court of the
state Baden Wiirttemberg in its review of the regula-
tion prohibiting night diving in the lake because of
its negative impact on water organisms rejected the
complaint by a plaintiff who claimed that this rep-
resented an inadmissible interference with the con-
stitutional (human) right to personal development

72 In his classical study, Sagoff sees the difference between the common, public interest (common value) and the private
interests (values) of individuals with regard to relation to Nature as the difference between the interests of man as a consumer
and the interests of man as a citizen [Foundations...1997:18].

73 This is based on the “ guardianship concept” developed by Christopher Stone [Stone 1972].

% The courts increasingly allowed the filing of complaints with regard to the protection of the interests of other biotic com-
munities. See also [Ortolano 1997: 43-44].

> See also [Schoenbaum, Rosenberg 1991:28:33; Ortolano 1997: 43-44]. In the Slovene law, the provision with regard to such
complaints is contained in Article 15 of the Environmental Protection Act.

76 The definition of natural equilibrium as a basic common legal value opens up the issue of the role of science as a source
of the knowledge of the limits of the natural equilibrium (For more detail see Sagoff, 1988. The issue of reliability of scientific
knowledge and the possible “technocratic approach” of the western cultures is thereby raised [Law and the Environment...
1997:29-31].

77 The "economic” interaction implies human activity in Nature for the purpose of production of material goods (for personal
needs or for the purpose of marketing).
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(paragraph 1 of Article 2 of the German constitu-
tion). The administrative court estimated that the
public interest (of the maintenance of “well being” of
water organisms) justifies the said limitation”.

The following two values are at “conflict” here:
natural equilibrium and material progress. The defi-
nition of the maintenance of the natural equilibrium
as the fundamental, shared value legitimises an inter-
ference (limitation) with regard to other legal values,
in particular the un-limitedness of the economic in-
teraction. Such an intervention often represents the
limitation of other legal values, also of private prop-
erty”.

The initial position of natural equilibrium is not
absolute; it is limited with the vital needs of hu-
man community [Foundations... 1997:29-44; Stone
1988:1-13]. Nevertheless, each time an activity af-
fecting Nature takes place for the purpose of meeting
man's vital needs, the limits of the natural equilibri-
um must be taken into account as much as possible®.

The new value, i.e., the maintenance of natural
equilibrium, must be incorporated in the “contracts
of statehood”, that is in the constitutions of the west-
ern countries as one of main legal values, next to
“freedom”, “democracy”) and “private property” [En-
vironmental Planning...1996:4f]. The entry of Nature
in the western (legal) value system is, as I have shown,
conditio sine qua non for an efficient change in the
legal order and, in, most importantly, for a change
in man's attitude towards Nature in eneryday?s
life®".

5. Conclusion

In the past decades the awareness of the neces-
sity to “legislate temperance” in human (economic)
interaction with Nature has been heightened. At the
same time, it is becoming increasingly evident, that

the inefficiency and “impotence” of the normative re-
action to the “destruction of Nature” i.e., the develop-
ment of the environmental law in the second half of
the 20th century is clocely connetcted to dominant
anthropocentric cultural paradigm of the western
cultures, oriented towards an un-limited material
progress in the age of Antrhopocene.

The scientific realisation of man's equality in the
network of co-dependent natural entities in the last
decades shows man his initial position - that is his
(equal) postition in Nature. Man, therefore, is not
merely a social, political being (zoon politikon), but
is (first and foremost) a natural being (zoon physi-
con). The basic law of nature, the cosmic order, and
the inter-interconnectedness and co-dependence of
all natural entities are for the western man, defined in
culture as the antipode of wild nature, a given, com-
mitting him to action in compliance with the cosmic
order.

I've shown in this article that the determination
of the rules of conduct which man must respect in
interaction with Nature implies an expansion of the
idea of law itself (justice and correctness). Justice also
refers to the interaction between man and Nature
and not only to the interaction within human com-
munity. Just law, therefore, (from the point of view of
relationship between human and other biotic com-
munities) is law which complies with the ecocentric
ethics, law which directs man's conduct in order to
preserve the natural equilibrium. Consequently, the
economic interaction has to be maintained (kept)
within the framework ensuring the vitality of other
biotic communities.

Also, in this artcile I've shown that the incorpora-
tion of Nature in the very essence of law inevitably
triggers a redefinition of legal values. The natural
equilibrium, i.e., the equilibrium of life (including

Moscow Journal of International Law « 4 - 2021

78 Verwaltungsgerichtshof Baden-Wiirttemberg:Urteil vom 22.06.1987. URL: https://www.saarheim.de/Entscheidungen/
VGH%20Mannheim%20-%201%205%201699aus86.htm (accessed 12.05.2021).

79 This concerns the restriction of the freedom of ownership (ecological function of property) and also direct divestment — ex-
propriation of private property. The incorporation of the natural equilibrium as a basic common legal value in the legal value
system (the Constitution), and therefore the definition of the maintenance of the natural equilibrium as the fundamental pub-
licinterest, is, in our opinion, a circumstance which the citizens (owners) are expected to count on. This means that the weight
of public interest is a priori very high, which has to be taken into consideration by the Constitutional Court when weighing
both values, i.e., private property and natural equilibrium (principle of proportionality).

8 This is the so-called “principle of minimum wrong” [Foundations... 1997:36].

& In my opinion, the already adopted international acts which provide the grounds for the principle of sustainable develop-
ment (Rio Declaration and several conventions) necessitate the amendment and/or change of constitutional acts of individual
countries. Of key importance is the incorporation of the ecocentric legal philosophy (and hence the incorporation of the
natural equilibrium in a system of legal values as a priority) as well as the incorporation of the ecocentric political philosophy
(and thus the definition of the state as a guardian of its natural equilibrium). Certainly the inclusion of the above-mentioned
international legal acts in the legal order of the individual country, even without a corresponding amendment of the constitu-
tional act itself, requires that the existing constitutional provisions be interpreted in accordance with the principle of sustain-
able development.
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human life), as a central value of ecocentric ecologi-
cal awareness is becoming a legal value. In this sense,
we could speak of the expansion of the legal subject,
i.e. the expansion of values which are the subject of
legal protection.

In this context it is of crucial importance taht nat-
ural equilibrium is becoming a basic and a common
legal value. The definition of natural equilibrium as
a criterion of correct law places the maintenance of
natural equilibrium as a legal value in initial position:
natural equilibrium is thus becoming a fundamental
legal value, a fundamental criterion of the correct-
ness (justice) of law.

It is shown in this article that the maintenance of
the natural equilibrium is also a value in the com-
mon, public interest of human community. This
does not relate to what we want as individuals, but
to what we are as a human community. The collec-
tivity, commonality of natural equilibrium as a legal
value is the foundation for the creation of the eco-
centric social theory (political philosophy). The defi-
nition of natural equilibrium as a basic and common
legal value implies that the maintenance of natural
equilibrium is defined as the fundamental public
interest.

It is also shown in this article tha the “initial po-
sition” and “commonality” of the natural equilibri-
um assign the state the role of the guardian of the
interests of human community as well as the inter-
ests (rights) of other biotic communities. They thus
represent the legitimisation of state activities affect-
ing the environment in the private sphere and thus

References

1. Brooks R. Coercion to Environmental Virtue: Can and
Should Law Mandate Environmentally Sensitive Life-
styles?. — The American Journal of Jurisprudence. 1986.
Vol. 31. Issue 1. P. 21-54. DOI: https://doi.org/10.1093/
ajj/31.1.21

2. BuckS. Understanding Environmental Law and Administra-
tion. Washington, D.C.: Island Press. 1996. 225 p.

3. Capra F. The Web of Life. A New Scientific Understanding of
Living Systems. New York: Anchor Books. 1997. 368 p.

4. Charting Environmental Law Futures in the Anthropocene.
Ed. by M. Lim. Singapore: Springer. 2019. 245 p. DOI: htt-
ps://doi.org/10.1007/978-981-13-9065-4

5. Contemporary Political Philosophy: An Anthology. Ed. by
R. Goodin and Ph. Pettit. 3rd ed. Oxford: Wiley and Black-
weel. 2019. 736 p.

6. Dryzek J. The Politics of the Earth: Environmental Discourses.
Oxford ; New York:Oxford University Press. 1997. 220 p.

7. Earthly Goods: Environmental Change and Social Justice. Ed.
by O. Hampson and J. Reppy. Ithaca; London: Cornell Uni-
versity Press. 1996. 272 p.

8. Eder K. The Social Construction of Nature (A Sociology of

38

provide the baseline for a redefinition of the political
philosophy of the western cultures.

Also shown in this article is that the initial posi-
tion of the natural equilibrium addresses the issue of
relationship of the new legal value towards the exist-
ing fundamental legal values of the western cultures.
At issue is in particular the question of conflict be-
tween the new legal value, i.e., the maintenance of
natural equilibrium and other legal values firmly im-
planted in these cultures.

The conflicting character of the “emerging” value
becomes obvious at the moment when its incorpo-
ration in the legal order demands an adjustment
(limitation) of certain “deep-in-structure” values of
the western cultures (nomos). At issue is in particu-
lar the un-limitedness of the economic interaction of
human and other biotic communities and the related
material progress as one of the basic (legal) values of
the western cultures.

The enforcement of the maintenance of natural
equilibrium may also demand a limitation of another
legally protected value, for example, the right to the
freedom of movement or some other human right.

The new value, i.e., the maintenance of natural
equilibrium, must be incorporated in the “contracts of
statehood”, that is in the constitutions of the western
countries as one of main legal values, next to freedom,
democracy and private property. The entry of Nature
in the western (legal) value system is, as I have shown,
conditio sine qua non for an efficient change in the
legal order and, in, most importantly, for a change in
man's attitude towards Nature in eneryday's life.

Ecological Enlightenment). London: SAGE Publications.
1996. 256 p.

9. Environmental Planning and Sustainability. Ed. by S. Buck-
ingham-Hatfield and B. Evans. Chicester: John Wiley &
Sons. 1996. 208 p.

10. Fletcher G.P. Basic Concepts of Legal Thought. New York;
Oxford: Oxford University Press. 1996.226 p.

11. Forbes J. Columbus and Other Cannibals: The Wetiko Dis-
ease of Exploitation, Imperialism and Terorism. New York:
Autonomedia. 1992. 160 p.

12. Foundations of Environmental Law and Policy. Ed. by
R. Revesz. New York: Foundation Press. 1997. 375 p.

13. Fredericks S. Ethics in Agenda 21. — Ethics, Policy and
Environment. 2014. Vol. 17. Issue 3. P. 324-338. DOI:
10.1080/21550085.2014.955312

14. Hardin G. The Tragedy of the Commons. — Science. 1968.
Vol. 162. No. 3859. P. 1243-1248.

15. Hart H.L.A. The Concept of Law (Slov. ed.: Hart H.L.A. Kon-
cept prava. Ljubljana: Studentska organizacija Univerze v
Ljubljani Publ. 268 p.)

16. HoltermanT., van Maarseven H. Law and Anarchism. Mon-
treal: Black Rose Books. 1984. 215 p.

17. Hribar T. Ekologija in ekozofija [Ecology and ecosophy]. —

MocKkoBcKWii XXypHan mexayHapogHoro npasa - 4 - 2021



Senko Plicanic

INTERNATIONAL ENVIRONMENTAL LAW

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32

33.

Glasnik slovenske Matice. 1991. No. 1-2. P. 11-16. (In Slove-
nian)

Johnston R. J. Nature, State and Economy. A Political Econ-
omy of the Environment. New York: John Wiley&Sons.1996.
274 p.

Kaufmann A. Uvod v filozofijo prava [Introduction to Phi-
losophy of Law]. zaloZba, Ljubljana: Cankarjeva. 1994. 281
p. (In Slovenian)

Kelley D.R. The Human Measure. Soacial Thought in the
Western Legal Tradition. Cambridge, Mass.: Harvard Uni-
versity Press. 1990. 358 p.

Kirn A. Ekoloska (okoljska) etika [Environmental Ethics].
Maribor: Aram. 1992. 43 p. (In Slovenian)

Kotzé L. Earth System Law for the Anthropocene. — Sus-
tainability. 2019. Vol. 11. No. 23. P1-13. DOI: https://doi.
0rg/10.3390/su11236796.

Kuhn Th. The Structure of Scientific Revolutions. Chicago:
University of Chicago Press. 1962. 172 p.

Law and the Environment: A Multidisciplinary Reader. Ed. by
R. Percival and D. Alevizatos. Philadelphia: Temple Univer-
sity Press. 1997. 464 p.

Lévi-Strauss Cl. The View from Afar. Chicago: University of
Chicago Press. 1992.311 p.

Lucia V. de. Towards an Ecological Philosophy of Law: A
Comparative Discussion. — Journal of Human Rights and
the Environment. 2013. Vol. 4. Issue 2. P. 167-190. DOI:
10.4337/jhre.2013.02.03

McCormick J. The Global Environmental Movement. 2™ ed.
Chichester: John Wiley & Sons. 1995.312 p.

Meadows D.H., Randers J., Meadows D.L. Limits to Growth:
30-year update. The USA: Chelsea Green Publishing Com-
pany. 2004. 338 p.

Merchant C. The Death of Nature. Women, Ecology and the
Scientific Revolution. San Francisco: Harper and Row. 1980.
348 p.

Natural Resources Policy and Law: Trends and Directions. Ed.
by L. MacDonnell and S. Bates. Washington, D.C. :Island
Press. 1993. 241 p.

Ortolano L. Environmental Regulation and Impact Assess-
ment. New York: John Wiley & Sons. 1997. 620 p.

Palmer D. Looking at Philosophy: The Unbearable Heaviness
of Philosophy Made Lighter. Mountain View: Mayfield Pub-
lishing Company. 1994. 412 p.

Philosophy and the Natural Environment. Ed. by R. Attfield
and A. Belsey. Cambridge University Press, Cambridge:
Cambridge University Press. 1994. 250 p.

34,

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

Ponting Cl. A Green History of the World.The Environment
and the Collapse of Great Civilizations. New York: Penguin
Books. 1993.430 p.

Posner R. The Problems of Jurisprudence. Cambridge Mass.:
Harvard University Press. 1990. 485 p.

Przeworski A. Sustainable Democracy. Cambridge: Cam-
bridge University Press. 1995. 156 p.

Sagoff M. Ethics, Ecology, and the Environment: Integrat-
ing Science and Law. - Tennessee Law Review. 1988.Vol. 56.
P.77-229.

Sax L. J. The Search for Environmental Rights. — Journal of
Land Use and Environmental Law. 1990. Vol. 6. No.1. P. 93-
105.

Schoenbaum T.,, Rosenberg R. Environmental Policy Law:
Problems, Cases, and Readings. 2nd ed. Westbury: Founda-
tion Press. 1273 p.

Sinha S. Jursiprudence (Legal Philosophy) in a Nutshell.
St. Paul: West Academic Publishing. 2006. 379 p.

Solomon R., Higgins K. A Short History of Philosophy. New
York; Oxford: Oxford University Press. 1996. 352 p.

Stone Chr. The Environment in Moral Thought. — Tennes-
see Law Review. 1988.Vol. 56. P. 1-13.

Stone D. Chr. Should Trees Have Standing? - Toward Legal
Rights For Natural Objects. — Southern California Law Re-
view. 1972.Vol. 45. P. 450-501.

Tarlock D. Earth and Other Ethics: The Institutional Issues.
— Tennessee Law Review. 1988.Vol. 56. P. 43-77.

The Ecological Community. Ed.by R. Gottlieb. New York:
Routledge. 1997. 406 p.

The Politics of Sustainable Development: Theory, Policy, and
Practice within the European Union. Ed. by S. Baker [et al.].
London: Routledge. 1997.292 p.

Toulmin St. The Case for Cosmic Prudence. — Tennessee
Law Review. 1988.Vol. 56. P.29-43.

Vido S. de. Quest for an Eco-centric Approach to Interna-
tional Law: the COVID-19 Pandemic as Game Changer. -
Jus Cogens. 2021. Vol. 3. Issue 2. P. 105-117. DOI: https://
doi.org/10.1007/s42439-020-00031-0

Weatherford J. Indian Givers: How Native Americans Trans-
formed the World. New York: Three Rivers Press. 2010.
368 p.

Words of Power:Voices from Indidan America. Ed. by N. Hill,
Jr. Golden, CO: Fulcrum Publishing. 1994. 64 p.
Zimmerman M. Contesting Earth’s Future. Radical Ecology
and Postmodernity. Berkeley: University of California Press.
1997.447 p.DOI: https://doi.org/10.1525/9780520919228

About the Author

Senko Plicanic,
Associate Professor, Faculty of Law, University of Ljubljana

2, Poljanski nasip, Ljubljana, Slovenia, Si-1000

senko.plicanic@pf.uni-lj.si
ORCID: 0000-0002-0386-3595

Moscow Journal of International Law « 4 - 2021

NHdopmanus 06 aBTope

CeHkKo MnnuyaHny
poueHT, GakynbTeT NpaBa, YHuBepcuteT JIlo6naHbl

Si-1000, CnoBeHwus, JtobnsHa, MonsHckas Hacbinb, 4. 2

senko.plicanic@pf.uni-lj.si
ORCID: 0000-0002-0386-3595

39



	002_ПличаничС

