Peuenzumn

IEHHOE MCCJIETOBAHME 3®®EKTUBHOCTH
MEJXIYHAPOJTHO-IIPABOBEIX HOPM

IIpogp. M. X. Papyxuun

Munzazos /1. X. I$ppeKTHBHOCTD HOPM MEKIYHAPOIHOIO npasa.
TeopeTndyeckHe npobiaemnl. — Kazanb:
H3n-Bo Kazanckore yaHBepcHTeTa, 1999, 376 c.

Peuensupyemas moHorpadus ABnseTcs NpPOAONKEHHEM TBOPYECKHX
yeunuii JI. X. MuHrasopa no paspabotke npobaem 3¢ ¢peKTHBHOCTH MEX-
JYHApOHHOTO MpaBa. YeMy MOCBSAILECH LENbi pAN erc ApeblAyLHX pa-
601. HoBast kuura uMeer o606uniatouHii XapakTep 1Mo OTHOUIEHHIO K TO-
MY, MTO CAI€/IaHO B 3TOi 0GJIaCTH HE TOJNIBKO CAMHM aBTOPOM, HO U OTeye-
CTBEHHOH HayKo# MeXAYHapOIHOIO MpaBa B LEJOM, O YEM CBHAETENLCT-
BYET, KCTaTH, OoraThblii Hay4yHbl# anmapar.

B MoHorpagui NpoBOAHTCS JOBOJNBHO YETKOE pa3i{uHe MEeXAy
IBYMs ONM3KUMH, HO OTHIOJb HE TOXJAECTBEHHBIMH npobnemamu: 3¢-
($EXTHBHOCTBIO OTAEJBHBIX HOPM MEXKAYHAapOAHOTO IpaBa H MEXAyHa-
POAHOrO NpaBa KaK onNpeeneHHo# cucreMbl. BHHMaHue aBTopa cocpeno-
TOYEHO Ha mepBo#f U3 HUX. M 310 moHATHO: 3¢ ¢EeKTHBHOCTL MeXIyHa-
POIHOro MpaBa CKIAbIBAETCs, XOTH U HEe UCKMIOYHUTENBHO, HO B MIEPBYIO
ouepens U3 3ddexTHBHOCTH ero HOpM. I1pu 3TOM, Kkak cHpaBeJIHBO CHH-
TaeT aBTop, «3¢PEKTHBHOCTL HOPMBI JOJDKHA ONPEAEHATHCS TIpeXe Bee-
ro Mo YPOBHIO JOCTHXEHHUS ee HEMOCPEACTBEHHBIX Heneii» (c. 40).

Ipeanoceinko#t 3¢PeKTHBHOCTH HOPM MEXIYHapOJHOTO NpaBa aB-
TOp CYHTAEeT, NpexIe BCEero, COBEPIIEHCTBO caMuX HOpM. K mpu3Hakam,
XapaKTepH3YIOLIUM Ka4eCTBO MEXAYHApOAHO-MPAaBOBbIX HOPM, OH OTHO-
CUT HX IOPHAHYECKYIO 0OS3aTENbHOCTD; NIPABH/BHOE OTpaXKeHHE B HOpME
00BEKTUBHBIX 3aKOHOMEPHOCTEH Pa3sBHTHA MEXAYHAPOAHBIX OTHOLIEHHH;
COOTBETCTBHE YKa3aHHBIX HODM TpeDOBaHUSM MeEXIyHapOLHOH >KH3HH,
COCTOSHHIO MEXIYHapOAHBIX OTHOLICHHI; COLHaNbHAA LIEHHOCTD; Liele-
c0o00pa3HOCTh; ONTHMANILHOCTH NMPABOBOTO NPEANHCAHHA C TOUYKH 3pEHHS
coJiepXKaTeNbHbIX U TEXHHKO-IOPUAHYECKNX CBOHCTB HOPMBI (€. 75 H en.).
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B kHHre noapoOHO H3NAaraloTCs ycnoBHA 3Q(PEKTHBHOCTH HOPM
MEXAyHapOAHOro MpaBa U AaeTcs MX KnacCH(PUKAIMA B 3aBHCHMOCTH OT
TOTO, KAKOBO BO3ZeHCTBHE 3THX yCHOBUH Ha HOpMHpOBaHME HOPM H HX
peasnu3aiuio (MOJIOKUTENBHOE UM OTPHUIATENBHOE), KAKOBO COJlepiKaHue
YKa3aHHBIX YCJIOBHH (COLHaNIBHO-3KOHOMHYECKOE, MOJMTHYECKOE, Hayy-
HO-TEXHHYECKOE, €CTeCTBEHHO-reorpaduueckoe, COLHANBHO-NICHXOIOTH-
4eckoe, HAECONOrHYecKoe), OTHOCATCS PacCMaTpHBacMble YCIOBHSA K CHC-
TeMe NpaBa B LEJIOM HJIH K OTACNBHBIM OTpacisaM, HMEIOT M OHU NIPaBo-
BYIO HJM He IIPaBOBYIO NPHPOZRY, ABJISIOTCH JIH MO CBOEMY XapakKrepy
MeXIyHapOAHBIMH HiH BHYTPHTOCYAApCTBEHHLIMH (TJIaBa 4).

B uensx BCECTOPOHHErO0 UCCAEAOBaHHS MHOIOYHCIAEHHBLIX YCIOBHi
3¢ PEKTHBHOCTH HOPMBbI MEXIYHAPOAHOrO MpaBa B MOHOrpaduu mpoBo-
JHTCSA WX TPYNNHAPOBKA B COOTBETCTBHU CO CTAAMAMH BO3ACHCTBHA Npasa
Ha obliecTBeHHble OTHOWIEeHUA. FIcX0As M3 3TOro, BCE YCNOBHS, BIIHAIO-
mue Ha 3¢deKTHBHOCTS MEXIYHapOAHO-TIPABOBLIX HOPM, MOApa3Aens-
I0TCS Ha JIBe IpYMNNbl; B MEpPBYIO BKIIOYEHBl YCIOBHS, OTHOCAIIHECH K
MEXAYHaApOAHOMY HOPMOTBOPYECTBY, BO BTOpPYI0 — YCIJIOBUS, OTHOCH-
nMecs K ACHCTBHIO M pealM3allMd HOPM MEXAYHapOJHOTO npaBa. Tako#
MOAXOA, HECOMHEHHO, NIO3BOJIAET ACTaNIbHEE H IIyOxe HCCenoBaTh ¢ak-
TOpbI, onpefenstoiiie 3¢p¢(peKTHBHOCT IPAaBOBBIX HOPM.

B udactu 1l MoHOTpadHueckoro HcclefoBaHUA, KOTOpas MOCBsALLEHA
U3JIOKEHUIO npobiieM MEXAYHapOAHOro IpaBOTBOPYECTBa U 3GEKTHB-
HOCTH HOPM MEXIYHapoAHOro mnpasa, obpaiaer Ha cebs BHUMaHHE pa3-
paboTka IOPHAMYECKHX YCIOBHIt MPHHATHSA ONTHMAJbHOH HOPMBI MEX-
JNYHapoAHOTO NpaBa. B 3ToM nnaHe ocob6oro BHUMaHHs, Ha B3TJIAA aBTO-
pa, 3acNy)KHBalOT Takue (paKkTOphl, KaK NpaBUNIbHBIA BbHIOOp Kpyra obuue-
CTBEHHBIX OTHOIUEHHH, MOANEXAIIMX MPaBOBOMY pPEryJHPOBAaHHIO; CO-
6irofieHHe NpPHHIHNA YHHBEPCAILHOCTH INIPH ONpeleNeHHH CyObeKkToB
MeXIyHapOAHOrO NpPaBOTBOPYECTBA; CBOEBPEMEHHOCTh pa3pabotku Me-
W AYHAPOAHO-NPABOBBIX HOPM; YY€T MNPHHLHUIMOB CHCTEMHOrO MOAXOAA;
BBIOOp afeKBaTHOH GOpMBbl HOPMATHBHOTO aKkTa (HaNmpHMeEp, ABYCTOPOH-
HUH WM MHOTOCTOPOHHHI JOrosop); obecredeHne KOMKHOH KOOpAHHa-
MM 0paB ¥ 00S3aHHOCTEH CTOPOH B JOTOBOpe, BHIOOP ONTHMAJIBHOTO Me-
TOAA MEXAYHApOAHO-TIPaBOBOrO PEryJUpOBaHHS H, B YaCTHOCTH, cobJIto-
JeHue NMpaBHA 3aKOHOJATENbHON TEXHMKH; Mepa CTaOMABHOCTH MeXAy-
HApOAHO-NPaBOBOH HOPMbI; MEKAYHAPOJAHOE NIPABOCO3HAHHE.

LleHHBIM ABNSAETCA M TO, YTO AaBTOP YIENseT 3HAYHTENbHOE BHHUMA-
HHe caMOii MeroAuke HccnefoBaHHA 3MGEKTHBHOCTH MEXAYHapOLHO-
MPaBOBbIX HOPM, MOCBATUB 3TOH Malou3ydeHHOH npobneMe 3aKJOYU-
TEJbHYIO 4acTh CBOeH paboThl.
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BeccriopHo, nonoxuTeNnsHOH CTOPOHOH peLeH3UpyeMoro Tpyna siB-
JAETCS UIMPOKHMH OXBAaT BOMPOCOB, OTHOCAIIMXCH Kak kK obueil Teopuu
NpaBa, TaKk H K TEOPUH MEXIYHapOAHOro npasa. HasoBy nuuie HEKOTO-
pble U3 HHX: MPaBOTBOPYECTBO U pealu3alus NPABOBBIX HOPM, COOTHO-
IIeHHE BHYTPHIOCYJApCTBEHHOTO M MEXAYHAapOAHOTO MpaBa, MPaBOHa-
pYIIEHHA W OTBETCTBEHHOCTb B MEXAYHapOJHOM IIpaBe, TOJKOBaHUE
HOpM TIpaBa M 3aKOHOAAaTe/NbHas TEXHHKA U JAp.

Xota pabora umeer moazaronoBok «Teoperuueckue npoGieMbly,
OHa HMEET B TO XK€ BpeMs Hay4HO-NPUKIaAHOH XapakTep. ABTOD LUMPOKO
onepupyeT HOPMAaTHBHBIM MaTepHaioM H3 001acTH MEXAYHapORHOro
NpaBa M BHICKA3bIBaET MO XOAY H3NOXKEHHA LENblii pPAR HHTEPECHBIX
NpeaIOKEHHH, HaneneHHbIX Ha 6ojee 3 PexTHBHOE HCMONL3OBAHUE MO-
TeHUHaJa JaHHO! OTpaciu npasa.

OuenuBass MoHorpaguio JI.X. Musrazosa 6e3yclIOBHO [ONOXH-
TENbHO, XOTENoCh OBl CAeNaTh H HEKOTOpble KPUTHUECKHE 3aMedyaHHUS.
OaHO U3 HUX KacaeTcs CTPYKTYpPbI paboThl: 65110 651 TOTHYHEE H IOTOMY
uenecooOpa3Hee NMOMEHATh MECTaMH TJIaBbl 1 U 2 B niepBo#t yacTH paboTh!
U pacKpbiTh CHa4ajla BOTIPOC O MTOCTaHOBKe NpoGieMbl 3¢ ¢pEeKTHBHOCTH B
JOKTPHHE MEXIYHapOAHOrO 1paBa, a 3aTeM NEPEeHTH K H3JN0XKEHHIO Cob-
CTBCHHBIX MPEACTABJICHHH O NaHHOI npobrieme.

IIpu BceM yBaXKeHHHM K NpaBy, B TOM YMCJIE K MEXAYHapOAHOMY,
BPSAZ JIH MOXKHO COTJIaCHTBHCS C NMepeoleHKo# ero ponu. [peacrasnsercs,
4YTO OJHHM H3 MPHMEPOB TaKOH MEepeolEeHKH SBIAETCS YTBEDPXKAECHHE aB-
Topa, OYATO «Ha coBpeMeHHOM JTane Haubonee 3¢¢ekTHBHbIM CpeacT-
BOM 60pb6bI C 3THM JesHHeM (TeppopH3MOoM — M. @.), KaK ¢ ONacHbLIM
OpecTyniieHHeM OOBEKTHBHO AOJKHBI HCIONB30BATHCS TNpeEXIE BCEro
fIpaBOBbl€ Mepbl, HallpaBleHHbIE Ha €ro NpeceyeHne U HaxasaHue» (C.6).
JyMmaetcs BCce-TakH, YTO HCTOKH TeppopH3Ma JieXaT B NMOJUTHYECKHX H
COLIHANIbHO-3KOHOMHYECKHX YCJIOBHAX, a Taloke B OOlUeH H NOAHTHYe-
CKOf KyNbType OTAeAbHbIX obilecTB u 6opnba ¢ HHM TpebyeT mpexe
BCETO YCTPaHEHHS €ro KopHeil.

B xadectBe OJHOH W3 MpeAnoChUIOK 3PPEKTHBHOCTH HOPMBI MEX-
JIYHapOAHOTO NpaBa B MOHOrpa®HH HEOJHOKPAaTHO HA3bIBa€TCS COOTBET-
CTBUE €€ 3aKOHOMEPHOCTSM 06luecTBeHHOro pa3BHTHA. Ho 3TOT Te3uc
HurAe B paGoTe He packpbiBaeTcs. B cBS3H ¢ 3THM, €CTECTBEHHO, BO3HH-
KaeT BOMPOC: KaKHe KOHKPETHO 3aKOHOMEPHOCTH HMMEET B BHUAY aBTOp M
Ha KaKHX NpHMEpax MOXHO NMPOAEMOHCTPHPOBATh YKa3aHHOE COOTBETCT-
BHe UM HecooTBeTcTBUE? Takue camble obliHe, aDCTPaKTHbiE KPUTEPUH
BPS/L JIH HECYT CKOJILKO-HHOYAb 3HAYHMYIO CMbICNIOBYIO Harpy3Ky.
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QOueBHHO, MOHOrpadus 3HaYHTENLHO BbIMrpana Obl, ecau Obl aBTOp
IIHPOKO HCHONb30BaN CYAeOHYI0 H apOMTpaXHYIO NMpaKTHKY, KaKk Mex-
JyHapOAHYIO, TaK H BHYTPUrocyAapcTBeHHylo. [loka 3Ta nmpakTuka npea-
CTaBJIEHa B HCCIIEJOBaHHH O4YeHb cJiabo.

Pasymeercs, cka3zaHHOe HHKaK He yMajsieT JOCTOHHCTB MOHOrpa-
¢uu JI.X. MuHrasoBa. 910 HoBaTOpcKas pabora no OoJHOH H3 CIOXHbIX
H, MOXalyd, caMbIX aKTyallbHbIX MPO6JIeM COBpeMEHHOTO MEeXIAYHapoX-
HOTO npaBa. ABTOp BHOCHT B €€ Hay4YHYIO pa3paboTKy OLIYTHMbli BKIaj,
KOTOPbIH H IMO3BOJAET OXapaKTepu3oBaTh €ro paboTy Kak MONE3HOe HC-
cnefoBaHue 3P PeKTHBHOCTH MEXAYHaPOAHO-TTPaBOBbIX HOPM.

IHEHHOE IIOCOBHE JIUIs1 BCEX, HMEIOIIHX
OTHOILEHME K IIPABY MEXIYHAPOJTHOH
TOPI'OBJIA

A.H. Mypanoe®

(Twenty Years of International Sales Law Under the CISG (The UN
Convention on Contracts for the International Sale of Goods). Inter-
national Bibliography and Case Law Digest (1980-2000). Edited by
Michael R. Will. — Kluwer Law International, 2000, 754 c.).

JlioboMy McCaenoBaTeNto, CBI3aHHOMY C H3YYEHHEM MpaBa MEXAY-
HapOJHOH TOPrOB/H, OYEHb XOPOLIO HW3BECTHO, KAKUMH TEMIIAMH YBEJIH-
yuBaeTcsa 00beM myOnuKyeMoii HayuyHOW W NMpHKJIagHOH HH(OpMALHH B
AaHHO#M cdepe. B HTOre OpHEHTHPOBATHCS B 3TOM MOpe HHGOPMALHH,
NpU4YeM Ha pPa3MUYHLIX 5A3bIKAX, ROCTAaTOYHO cioxHO. Eme Gonblune
TPYAHOCTH MCIBITBIBAIOT HCCNIEAOBATENH U IPakTUKH B Poccuu, rae zoc-
TYN He TOJABKO K MHOCTPaHHbIM KHW)KHBIM HOBHHKaM, HO JaXe H K Xyp-
HallaM BecbMa 3aTpyAHEH NO BCEM M3BECTHbIM OOBEKTHBHBIM NMPHYHHAM.
B Takoif CUTyallHH TNOMOTAIOLMM PELIMTL MHOrHE NpobleMbl SBAAETCA
ofpallieHHe K crnelHalibHbIM H3JaHHAM Oubnnorpaduueckoro u cnpa-
BOYHOIO XapakTepa, ABIAIOLIMMCS HUTOrOM AOJNroff M KpOmoTiIHBOH pabo-

" K. 10. H., cT. nipenoaasarensb kadeapbt MexIyHapOAHOrO YaCTHOIO U MPaKAAHCKO-
ro npasa M[TUMO (V) MU/] Poccum.

226



